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(II) 


FOREWORD 

In  1971,  the  Joint  Committee  on  Congressional  Operations  began 
publishing  this  series  of  reports  on  legal  proceedings  of  importance 
to  the  Congress  as  a  constitutionally  established  institution.  The 
reports  have  contained  descriptions  of  such  proceedings,  the  texts 
of  court  decisions,  and  related  documents. 

During  the  95th  Congress,  the  Select  Committee  on  Congression- 
al Operations  published  these  reports  in  conjunction  with  the 
Senate  Committee  on  Rules  and  Administration.  Since  1971,  22 
regular  and  special  reports  have  been  published  in  this  series. 

The  Select  Committee  was  not  reconstituted  in  the  96th  Con- 
gress. The  Committee  on  House  Administration  conducted  a  study 
of  the  functions  of  the  Select  Committee  and  recommended  to  the 
Speaker  that  this  reporting  responsibility  be  assigned  to  the  Com- 
mittee on  the  Judiciary.  The  Speaker  concurred. 

This  particular  report  is  the  first  to  be  published  by  the  Commit- 
tee on  the  Judiciary.  This  report  was  prepared  by  the  Select  Com- 
mittee and  was  ready  for  publication  prior  to  the  expiration  of  the 
Select  Committee's  authority. 

On  behalf  of  the  Committee  on  the  Judiciary,  I  commend  the 
Select  Committee  and  its  Chairman,  the  Honorable  Jack  Brooks, 
for  their  fine  work  on  these  reports.  We  appreciate  the  cooperation 
of  the  Select  Committee  and  its  Chairman  with  the  Committee  on 
the  Judiciary  in  the  transfer  of  this  function. 

Peter  W.  Rodino,  Jr.,  Chairman, 

Committee  on  the  Judiciary. 

(iii) 


EXPLANATORY  NOTE 

This  report  provides  the  status  of  cases  of  importance  to  the 
Congress  as  of  March  31,  1979.  The  last  edition  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress  is  current  to 
December  31,  1978.  This  report  briefs  cases  which  remained  active 
as  of  December  31,  1978,  and  briefs  new  cases  filed  after  that  date. 

A  change  (due  to  new  action)  in  the  brief  of  a  previously  reported 
case  in  this  series  is  printed  in  bold  type  in  the  case  brief.  Each 
case  filed  after  December  31,  1978,  is  designated  as  a  "new  case". 
Each  case  filed  before  December  31,  1978,  but  appearing  in  the 
reporting  series  for  the  first  time  is  designated  as  a  "newly 
reported  case". 
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COURT  PROCEEDINGS  AND  ACTIONS  OF  VITAL 
INTEREST  TO  THE  CONGRESS 

I.  Constitutional  Qualifications  of  Members  of  Congress 

Clancey  v.  Albert 

Civil  Action  No.  77-3010  (Ninth  Cir.) 

Brief.—  Michael  Patrick  Clancey,  a  resident  of  the  40th  Congres- 
sional District  of  California,  filed  this  complaint  on  March  25,  1976, 
in  the  United  States  District  Court  for  the  Central  District  of 
California.  In  it  he  named  as  defendants  then-Representative  Carl 
Albert,  individually  and  as  Speaker  of  the  U.S.  House  of  Repre- 
sentatives; Representative  John  J.  Flynt,  individually  and  as  Chair- 
man of  the  House  Committee  on  Standards  of  Official  Conduct; 
then-Representative  Andrew  J.  Hinshaw,  individually  and  in  his 
official  capacity  as  a  Congressman  in  the  U.S.  House  of  Representa- 
tives; Edmund  L.  Henshaw,  Jr.,  individually  and  in  his  official 
capacity  as  Clerk  of  the  U.S.  House  of  Representatives;  and  the 
U.S.  House  of  Representatives. 

The  complaint  alleges  that  the  defendants  have  denied  plaintiff 
and  other  U.S.  citizens  residing  within  the  40th  Congressional  Dis- 
trict of  California  their  constitutional  right  to  be  represented  in 
the  House  of  Representatives  by  enforcement  of  a  rule  which  pre- 
cluded then-Congressman  Andrew  J.  Hinshaw,  who  had  been  con- 
victed in  the  California  courts  on  two  felony  counts  unrelated  to 
his  service  in  Congress,  from  voting  or  participating  in  Congres- 
sional matters.  Rule  XLIII,  clause  10  of  the  U.S.  House  of  Repre- 
sentatives states: 

A  Member  of  the  House  of  Representatives  who  has 
been  convicted  by  a  court  of  record  for  the  commission  of  a 
crime  for  which  a  sentence  of  two  or  more  years'  imprison- 
ment may  be  imposed  should  refrain  from  participation  in 
the  business  of  each  committee  of  which  he  is  a  member 
and  should  refrain  from  voting  on  any  question  at  a  meet- 
ing of  the  House,  or  of  the  Committee  of  the  Whole  House, 
unless  or  until  judicial  or  executive  proceedings  result  in 
reinstatement  of  the  presumption  of  his  innocence  or  until 
he  is  reelected  to  the  House  after  the  date  of  such  convic- 
tion. 

Mr.  Clancey  argues  that  Rule  XLIII,  clause  10,  is  unconstitution- 
al in  that  it  contravenes  Article  I,  Section  5  and  other  provisions  of 
the  U.S.  Constitution  and  thereby  results  in  taxation  without  rep- 
resentation. 

He  also  contends  that  the  House  Rule  which  barred  participation 
by  Representative  Hinshaw  is  defective  and  inappropriate,  that  it 
should  be  replaced  by  a  House  proposal  to  amend  the  Constitution 
to  provide  qualifications  for  Members  of  Congress  in  addition  to 

(l) 


those  prescribed  in  Article  I,  Section  5,  and  therein  to  establish  a 
Code  of  Ethics  through  which  a  Member  can  be  expelled  and 
replaced  for  certain  illegal  or  unethical  activities. 

On  June  2,  1976,  while  this  action  was  pending  in  the  District 
Court,  Mr.  Clancey  filed  in  the  U.S.  Supreme  Court  a  motion  for 
leave  to  file  a  petition  for  a  writ  of  mandamus  commanding  the 
defendants  to  vacate  Rule  XLIII,  clause  10  and  that  a  writ  of 
prohibition  be  issued  prohibiting  the  defendants  from  enforcing 
this  provision.  On  July  16,  1976,  the  defendants  filed  their  response, 
stating  that  the  Supreme  Court  had  neither  original  nor  appellate 
jurisdiction  in  this  matter.  On  October  4,  1976,  the  Court  denied 
Mr.  Clancey's  motion  to  file  his  petition. 

On  June  18,  1976,  defendants  Albert  and  Flynt  filed  in  the  Dis- 
trict Court  a  motion  to  dismiss  on  the  grounds  that  (1)  the  court 
lacks  jurisdiction  over  the  subject  matter  of  the  complaint,  (2)  the 
U.S.  House  of  Representatives  may  not  be  sued  in  that  name,  (3) 
this  action  as  against  the  defendant  Congressmen  is  barred  by 
virtue  of  the  Speech  or  Debate  clause  of  the  Constitution,  (4)  the 
action  should  be  dismissed  because  venue  is  improper,  and  (5)  the 
court  lacks  personal  jurisdiction  over  the  defendant  Congressmen. 

On  July  27,  1976,  the  District  Court  entered  orders: 

(1)  dismissing  the  U.S.  House  of  Representatives  from  this  action 
on  the  ground  that  the  action  as  against  the  said  defendant  is 
barred  by  the  doctrine  of  sovereign  immunity;  and  (2)  dismissing 
Congressman  Carl  Albert  and  John  J.  Flynt,  Jr.,  from  the  action  on 
the  grounds  that  the  action  as  against  them  is  barred  by  the 
Speech  or  Debate  clause  of  the  U.S.  Constitution  (Article  I,  Section 
6,  clause  1). 

A  motion  to  dismiss  the  Clerk  of  the  House  as  a  defendant  was 
filed  on  January  21,  1977. 

On  April  4,  1977,  the  District  Court  dismissed  the  action  as  moot. 

On  April  19,  1977,  the  plaintiff  filed  a  notice  of  appeal.  The  cause 
was  docketed  in  the  Court  of  Appeals  on  September  1,  1977. 

Status. — The  appeal  is  currently  pending  before  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit. 

Laxalt  v.  Kimmitt 

Nos.  78-1437  and  78-1438  (D.C.  Cir.) 

Brief. — On  July  14,  1977,  Senators  Paul  Laxalt,  Barry  Goldwater, 
Carl  Curtis,  S.  I.  Hayakawa  and  Lowell  Weicker  filed  this  action  in 
the  Federal  District  Court  for  the  District  of  Columbia  and  asked 
that  a  three-judge  court  be  convened  to  hear  the  case.  The  Senators 
were  joined  in  the  suit  by  the  Committee  for  the  Survival  of  a  Free 
Congress  (hereinafter  "CSFC")  an  unincorporated  political  commit- 
tee which  contributes  to  campaigns  of  candidates  for  public  office. 

The  suit  asks  that  Rule  XLIV  of  the  Senate  Ethics  Code,  and  if 
necessary,  the  entire  Ethics  Code  be  declared  null  and  void  as 
violative  of  several  provisions  of  the  Constitution.  Named  as  de- 
fendants are  the  Chairman  of  the  Senate's  Select  Committee  on 
Ethics,  Senator  Adlai  E.  Stevenson  III,  and  the  Secretary  of  the 
Senate,  J.  S.  Kimmitt,  who  as  the  chief  administrative  officer  of 
the  Senate,  the  plaintiffs  assert,  "causes  the  Ethics  Code  and  all 
reports,  resolutions,  and  other  actions  of  the  Select  Committee  on 
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Ethics  to  be  disseminated  to  Senators  and  elsewhere."  [Laxalt  v. 
Kimmitt,  No.  77-1230  (D.D.C.),  Complaint  at  6.]  Additionally,  the 
plaintiffs  allege  that  Senator  Stevenson  and  Mr.  Kimmitt  are  "re- 
sponsible for  and  exercise  ministerial  jurisdiction  over  the  enforce- 
ment of  the  Ethics  Code  by  said  Committee  and  by  the  Senate." 
[Complaint  at  7.] 

Particularly  the  plaintiffs  attack  the  limits  on  outside  earned 
income  prescribed  by  Rule  XLIV.  The  Rule,  which  becomes  effec- 
tive in  1979  would,  among  other  things,  limit  the  amount  of  ' 'out- 
side earned  income"  a  Senator  could  earn  in  a  year  to  15  percent  of 
the  aggregate  amount  of  base  salary  paid  to  Senators  and  disbursed 
by  the  Secretary  of  the  Senate. 

The  plaintiffs  first  allege  that  this  limitation  in  fact  constitutes  a 
qualification  for  membership  in  the  Senate  in  addition  to  and 
therefore  in  violation  of  Article  I,  Section  3,  clause  3  of  the  Consti- 
tution which  reads  in  full: 

"No  person  shall  be  a  Senator  who  shall  not  have  at- 
tained to  the  Age  of  thirty  Years,  and  been  nine  Years  a 
Citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  Inhabitant  of  that  State  for  which  he  shall 
be  chosen." 

Next  the  Senate  plaintiffs  assert  that  by  limiting  the  compensa- 
tion they  can  receive  for  speaking  and  by  putting  them  in  jeopardy 
of  "political  ruin  and  personal  vilification"  if  they  violate  Rule 
XLIV,  the  Rule  deprives  them  of  their  rights  to  freedom  of  speech 
under  the  First  Amendment.  They  also  assert  that  their  First 
Amendment  associational  rights  are  denied  by  the  Rule  because 
they  are  precluded  from  supporting  without  similar  risk  candidates 
for  the  Senate  who  have  earned,  earn,  or  may  earn  in  excess  of  the 
"outside  earned  income"  limit  prescribed  by  the  Rule. 

The  CSFC  also  asserts  that  the  Rule  deprives  it  of  its  First 
Amendment  right  to  support  senatorial  candidates  "who  have 
earned,  earn,  or  may  earn  such  prescribed  sums."  [Complaint  at  8.] 

As  a  third  count  the  Senate  plaintiffs  assert  that  the  Rule's 
limitation  on  "outside  earned  income"  violates  the  Fifth  Amend- 
ment of  the  Constitution  in  that  by  prohibiting  them  from  receiv- 
ing such  "outside  earned  income"  it  deprives  them  of  liberty  and 
property  without  due  process  of  law. 

The  Senate  plaintiffs,  in  the  fourth  count  of  their  complaint, 
allege  that  Rule  XLIV  denies  and  disparages  their  Ninth  Amend- 
ment rights  to  earn  "outside  earned  income"  over  the  limit  and  to 
support  candidates  for  the  Senate  "who  have  earned,  earn,  or  may 
earn  in  excess  of  said  limitation."  [Complaint  at  9.]  Additionally, 
they  assert  that  the  Rule  is  an  unjustified  intrusion  of  their  priva- 
cy in  violation  of  the  Fifth  and  Ninth  Amendments.  The  CSFC  also 
asserts  that  the  Rule  violates  its  Ninth  Amendment  right  to  sup- 
port candidates  for  the  Senate  who  have  earned,  earn,  or  may  earn 
in  excess  of  the  "outside  earned  income  limitation." 

As  a  final  count,  the  Senate  plaintiffs  assert  that  the  Rule  invi- 
diously discriminates  against  them  and  denies  them  the  equal  pro- 
tection of  the  laws  in  that  the  Rule  limits  "outside  earned  income," 
but  places  no  limitation  on  inherited  income,  "unearned"  income, 
the  income  of  a  spouse,  or  income  from  a  trust  fund.  They  further 


assert  that  the  "outside  earned  income"  limitation  is  "an  improper 
classification"  because  it  "bears  no  reasonable  relation  to  the  pur- 
ported purpose  of  the  Senate  Ethics  Code."  [Complaint  at  10.] 

The  CSFC  also  asserts  that  it  is  invidiously  discriminated  against 
and  denied  the  equal  protection  of  the  laws  in  that  Rule  XLIV 
effectively  precludes  it  from  supporting  Senate  candidates  whose 
"outside  earned   income"   is  in   excess  of  the  Rule's  limitations. 

On  August  11,  1977,  Common  Cause,  David  Cohen,  President  of 
Common  Cause  and  Nan  Waterman,  Chairwoman  of  Common 
Cause,  citing  Common  Cause's  "history  of  involvement  in  the  en- 
actment of  ethics  rules"  including  the  Rule  complained  of  by  the 
plaintiffs,  filed  a  motion  to  intervene  as  defendants  in  the  action. 

On  September  2,  1977,  the  motion  to  intervene  as  party  defend- 
ants filed  by  Common  Cause,  David  Cohen,  and  Nan  Waterman 
was  granted. 

On  December  21,  1977,  the  intervening  defendants  moved  to 
dismiss  the  action. 

On  December  23,  1977,  plaintiffs  filed  an  amended  complaint  in 
which  they  deleted  their  prayer  for  convocation  of  a  three-judge 
District  Court  pursuant  to  the  provisions  of  28  U.S.C.  §§  2282  and 
2284. 

The  congressional  defendants  moved  to  dismiss  the  amended 
complaint  on  January  9,  1978. 

On  January  30,  1978,  the  intervening  defendants,  Common 
Cause,  Mr.  Cohen  and  Ms.  Waterman,  filed  a  memorandum  in 
opposition  to  defendants'  motion  to  dismiss. 

The  congressional  defendants'  motion  to  dismiss  was  heard  and 
granted  on  March  3,  1978. 

On  March  13,  1978,  an  order  dismissing  the  action  was  filed.  The 
court  first  found  that  the  amended  complaint  sufficiently  alleged 
the  requisite  jurisdictional  amount.  The  order  declared  that  Rule 
XLIV  does  not  add  to  the  constitutional  qualifications  for  Senate 
membership  nor  does  it  deprive  the  plaintiffs  of  their  freedom  of 
speech.  Additionally,  the  order  stated  that  the  Rule's  differenti- 
ation between  earned  and  unearned  income  does  not  constitute 
unlawful  discrimination.  Therefore,  the  Court  further  concluded, 
the  complaint  fails  to  state  a  claim  on  which  relief  can  be  granted 
and  that  the  amended  complaint  does  not  allege  a  justiciable  case 
or  controversy. 

Finally,  the  Court  declared  that  its  disposition  of  the  issues  al- 
ready mentioned  made  it  unnecessary  for  the  Court  to  address  the 
question  of  standing. 

Plaintiffs  filed  a  notice  of  appeal  on  March  24,  1978. 

On  April  6,  1978,  defendants  Kimmitt  and  Stevenson  filed  a 
notice  of  cross-appeal  from  those  portions  of  the  final  judgment  of 
the  District  Court  which  (1)  hold  that  the  first  amended  complaint 
sufficiently  alleges  the  requisite  jurisdictional  amount  and  (2)  con- 
clude that  the  disposition  of  other  issues  raised  by  the  motions  of 
the  defendants  makes  it  unnecessary  to  dispose  of  the  issues  raised 
with  respect  to  the  standing  of  the  plaintiff,  Committee  for  the 
Survival  of  a  Free  Congress  and  the  intervenors,  Common  Cause, 
David  Cohen  and  Nan  Waterman. 

The  appeal  and  the  cross-appeal  were  consolidated  by  order  of 
Circuit  Judge  Wright,  sua  sponte,  on  June  5,  1978. 


On  December  8,  1978,  appellants  moved  to  add  Senator  Mike 
Gravel  as  a  party  appellant. 

On  March  8,  1979,  the  Senate  passed  Senate  Resolution  93 
which  postponed  the  effective  date  of  Rule  XLIV  from  January  1, 
1979,  to  January  1,  1983. 

On  March  20,  1979,  Senator  Laxalt  and  other  appellants,  at  the 
oral  direction  of  the  court,  filed  a  memorandum  with  respect  to 
Senate  Resolution  93,  in  which  they  moved  for  dismissal  of  the 
case  without  prejudice  on  the  ground  that  the  validity  of  rule 
XLIV  was  not  ripe  for  adjudication. 

Also  filed  on  March  20,  1979,  was  a  brief  by  Senator  Stevenson 
and  Mr.  Kimmitt  contesting  the  appellants'  efforts  to  have  the 
action  dismissed  as  moot. 

Status. — The  case  is  pending  before  the  U.S.  Court  of  Appeals. 

The  March  13,  1978  order  of  the  District  Court  is  printed  in  the 
"Decisions"  section  of  the  report  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  4,  May  15,  1978. 


II.  Constitutional  Immunity  of  Members  of  Congress 

Davis  v.  Passman 

No.  78-5072  (U.S.  Supreme  Court) 

Brief. — Plaintiff,  Shirley  Davis,  served  as  deputy  administrative 
assistant  on  the  staff  of  Representative  Otto  E.  Passman  from 
February  1,  1974  through  July  31,  1974,  on  which  date  her  employ- 
ment was  terminated.  She  filed  this  complaint,  naming  then-Repre- 
sentative Passman  as  defendant,  in  the  U.S.  District  Court  for  the 
Western  District  of  Louisiana  on  August  7,  1974,  alleging  that  she 
had  been  discriminatorily  dismissed  from  defendant's  Congression- 
al staff  because  of  her  sex,  in  violation  of  her  constitutional  rights 
under  the  Fifth  Amendment. 

Plaintiff  supplemented  her  complaint  with  a  letter  from  the 
defendant,  in  which  Mr.  Passman  indicated,  in  dismissing  her,  that 
he  had  concluded  "it  was  essential  that  the  understudy  to  my 
Administrative  Assistant  be  a  man." 

Representative  Passman  filed  a  motion  to  dismiss  the  complaint, 
stating:  (1)  The  alleged  conduct  of  the  defendant  is  not  violative  of 
the  Fifth  Amendment;  (2)  the  law  affords  no  private  right  of  action 
to  plaintiff;  and  (3)  the  doctrines  of  official  and  sovereign  immunity 
bar  any  action  against  the  defendant. 

In  a  hearing  on  February  24,  1975,  U.S.  District  Judge  Tom 
Stagg,  of  the  U.S.  District  Court  for  the  Western  District  of  Louisi- 
ana, dismissed  plaintiffs  complaint  on  the  grounds  that  it  failed  to 
state  a  claim  against  Mr.  Passman  upon  which  relief  could  be 
granted.  The  court  held  that  the  alleged  sex  discrimination  by  Mr. 
Passman  did  not  violate  the  Fifth  Amendment  to  the  Constitution 
and  that  the  law  affords  no  private  right  of  action  to  plaintiff.  The 
court  further  held,  however,  that  Mr.  Passman's  defense  of  sover- 
eign and  official  immunity  was  not  well  founded. 

Mrs.  Davis  filed  an  appeal  with  the  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit  on  March  20,  1975. 

Representative  Passman  filed  his  response  with  the  Court  of 
Appeals  on  June  9,  1976.  While  supporting  the  District  Court's 
decision  to  grant  his  motion  to  dismiss,  he  reasserted  his  conten- 
tion that  the  doctrines  of  "sovereign  and  official  immunity"  are  a 
bar  to  Mrs.  Davis'  claim. 

The  Court  of  Appeals  in  its  decision  of  January  3,  1977,  rejected 
Representative  Passman's  assertions  of  sovereign,  official  and 
Speech  or  Debate  clause  immunity.  After  determining  that  the 
allegations  asserted  by  Mrs.  Davis  would,  if  proven,  constitute  a 
violation  of  her  constitutional  rights,  the  majority  took  up  the 
question  of  whether  the  claim  was  one  upon  which  relief  could  be 
granted.  The  court  noted  that  Mrs.  Davis  was  seeking  three  types 
of  relief:  specific  relief,  damages,  and  a  declaratory  judgment. 

Turning  first  to  the  question  of  specific  relief  the  court  noted 
that  there  were  three  remedies  requested:  Reinstatement,  promo- 
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tion,  and  an  injunction  against  unlawful  discrimination.  Of  those 
three  remedies  only  the  claim  for  an  injunction  "might  raise  a 
sovereign  immunity  issue  *  *  \"  [Davis  v.  Passman,  544  F.2d  at 
865,  871  (5th  Cir.  1977).]  The  court  further  noted  that  Representa- 
tive Passman's  defeat  in  his  bid  for  reelection  has  caused  Mrs. 
Davis'  requests  for  reinstatement  and  a  promotion  to  lose  their 
significance.  "That  the  term  is  not  yet  completely  over  saves  the 
specific-relief  claims  from  technical  mootness  *  *  *."  [544  F.2d  at 
872.] 

As  for  Mrs.  Davis'  claim  for  damages  the  court  found  that  dam- 
ages would  be  an  appropriate  remedy  for  the  allegation  of  constitu- 
tional violation  and  that  Representative  Passman's  assertions  of 
immunity  were  not  well  taken.  As  to  whether  sovereign  immunity 
would  bar  recovery,  the  court  concluded  that  the  damages  sought 
were  against  Representative  Passman  individually,  not  against  the 
United  States.  The  court  declared:  "When,  as  here,  an  action  seeks 
to  impose  liability  upon  a  Government  official  in  an  individual 
capacity,  sovereign  immunity  poses  no  bar.  Although  sovereign 
immunity  sometimes  shields  the  U.S.  Treasury  from  a  plaintiffs 
claims,  it  does  not  protect  the  personal  checkbook  of  an  individual 
Government  official  to  any  extent  at  all."  [544  F.2d  at  877.] 

Turning  next  to  the  question  of  whether  Speech  or  Debate  clause 
immunity  was  an  absolute  shield  against  the  action,  the  court 
stated  that  such  immunity  was  available  only  for  actions  taken  in 
the  legislative  process.  The  court  concluded  that  "representatives 
are  not  immune  from  inquiry  into  their  decisions  to  dismiss  staff 
members.  Such  dismissal  decisions  certainly  are  not  'an  integral 
part  of  the  deliberative  and  communicative  processes  by  which 
Members  participate  in  committee  and  House  proceedings  with 
respect  to  the  consideration  and  passage  or  rejection  of  proposed 
legislation  or  with  respect  to  other  matters  which  the  Constitution 
places  within  the  jurisdiction  of  either  House'  *  *  *."  [544  F.2d  at 
880.] 

The  court  then  rejected  Representative  Passman's  argument  that 
he  was  protected  by  the  doctrine  of  official  immunity.  The  court 
further  noted  that  its  rejection  of  Speech  or  Debate  clause  immuni- 
ty precluded  Representative  Passman  from  asserting  an  absolute 
immunity.  As  for  a  qualified  immunity,  the  court  noted  that  such 
immunity  was  generally  limited  to  good  faith,  nonmalicious  action. 
The  court  concluded  that  "[i]n  light  of  the  settled,  indisputable 
principle  that  Federal  Government  sex  discriminations  not  sup- 
ported by  rational  (or  perhaps  compelling^  legitimate  justifications 
are  unconstitutional  *  *  *,  the  likelihood  that  Representative  Pass- 
man will  be  able  successfully  to  maintain  a  good  faith  defense  even 
under  the  liberal  standard  governing  Congressional  staffing  deci- 
sions appears  very  remote."  [554  F.2d  at  881-882.] 

As  for  the  declaratory  relief  requested  by  Mrs.  Davis,  the  court 
declined  to  rule  on  the  propriety  of  such  relief,  noting  that  "the 
absence  of  any  forward-looking  scope  of  operation  for  any  declara- 
tion of  Davis'  rights  as  against  Representative  Passman,  whose 
Congressional  tenure  is  virtually  at  its  end,  would  make  the  propri- 
ety of  such  a  declaration  questionable."  [544  F.2d  at  882.] 


The  dissent  concluded  that  the  doctrine  of  separation  of  powers 
required  that  the  dismissal  of  the  action  by  the  District  Court  be 
affirmed. 

The  case  was  remanded  to  the  District  Court  for  further  action. 

On  February  16,  1977,  Mr.  Passman  filed  a  motion  for  rehearing 
en  banc. 

On  March  15,  1977,  the  Department  of  Justice  filed  a  brief 
amicus  curiae  with  the  Court  of  Appeals  supporting  the  motion  for 
rehearing  and  asking  leave  to  participate  in  oral  argument  if  the 
motion  for  rehearing  were  granted. 

On  March  31,  1977,  a  motion  for  leave  to  file  an  amicus  brief  in 
opposition  to  the  motion  for  rehearing  was  filed  by  individuals  who 
are  members  of  the  House  Fair  Employment  Practices  Committee. 
According  to  the  motion: 

The  House  Fair  Employment  Practices  Committee  was 
formed  pursuant  to  the  House  Fair  Employment  Practices 
Agreement.  This  committee  is  a  voluntary  organization;  it 
is  not  a  Standing  or  Select  Committee  formed  by  resolu- 
tion of  the  House  of  Representatives.  It  consists  of  six 
elected  members.  Three  of  these  members  are  the  U.S. 
Representatives  filing  this  motion  who  were  elected  by  the 
Representatives  signing  the  agreement.  The  other  three 
members  are  the  congressional  employees  who  are  joining 
in  the  filing  of  the  motion  and  who  were  elected  by  the 
employees  of  those  Representatives  signing  the  agreement. 
[Motion  by  the  Honorable  Morris  Udall,  et  ah,  for  Leave  to 
File  a  Brief  Amicus  Curiae  at  2,  Davis  v.  Passman,  No.  75- 
1691  (5th  Or.).] 

The  three  Members  of  the  House  of  Representatives  on  the  com- 
mittee, Representatives  Morris  Udall,  Patricia  Schroeder,  and 
Charles  Rose,  and  the  three  Congressional  employees  on  the  com- 
mittee assert  that  the  case  was  *  'competently  and  fully  argued  and 
decided,"  [Id.  at  3],  and  that  the  petition  for  rehearing  should  be 
denied. 

On  April  18,  1977,  Representative  Don  Edwards  filed  a  letter 
with  the  court  in  which  he  said  that  the  Justice  Department  had 
intervened  in  the  matter  without  Congressional  request  or  approv- 
al and  that  in  his  view  the  court's  decision  was  sound  and  reconsid- 
eration or  rehearing  was  not  necessary.  He  also  asserted  that  the 
Justice  Department's  brief  does  not  accurately  describe  the  alleged 
burdens  this  decision  would  place  upon  Members  of  Congress.  He 
asked  that  he  be  allowed  to  file  an  amicus  brief  if  a  rehearing  were 
granted. 

On  May  17,  1977,  the  court  granted  the  petition  for  a  rehearing 
en  banc. 

On  August  19,  1977,  a  letter  was  filed  advising  the  court  that  the 
United  States  would  appear  at  the  oral  argument  as  amicus  curiae. 

On  September  26,  1977,  the  case  was  reheard  en  banc. 

On  April  18,  1978,  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit 
rendered  its  decision  en  banc  in  an  opinion  reversing  the  earlier 
panel  opinion.  In  so  doing,  the  earlier  judgment  of  the  U.S.  District 
Court  dismissing  Mrs.  Davis'  claim  was  affirmed  on  the  ground 
that  the  law  affords  her  no  private  right  of  action  in  the  Federal 
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courts  for  money  damages.  The  en  banc  opinion  vacated  the  deci- 
sion of  the  District  Court  in  regard  to  that  court's  holding  that  the 
conduct  of  which  Mrs.  Davis  complained  did  not  violate  the  Consti- 
tution. 

To  determine  whether  a  cause  of  action  for  money  damages 
would  lie  for  a  violation  of  Fifth  Amendment  due  process  rights  the 
court  first  noted  that  the  Supreme  Court  had  found  that  such  a 
remedy  was  available  to  parties  asserting  a  violation  of  their 
Fourth  Amendment  rights  [Bivens  v.  Six  Unknown  Named  Agents 
of  the  Federal  Bureau  of  Narcotics,  403  U.S.  388,  91  S.Ct.  1999,  29 
L.Ed.2d  619  (1971)].  Concluding  that  the  award  of  money  damages 
in  Bivens  was  implied  as  a  matter  of  Federal  common  law,  and  as 
such  subject  to  the  power  of  Congress  to  alter  or  withdraw,  the 
court  set  forth  a  two-step  analysis  to  determine  whether  the  money 
damages  sought  by  Mrs.  Davis  could  be  implied  in  the  Federal 
common  law  for  a  violation  of  Fifth  Amendment  due  process 
rights: 

First,  we  look  to  the  jurisprudence  of  statutory  implication 
to  determine  whether  to  imply  a  damage  action  of  non- 
constitutional  dimensions.  Second,  if  this  initial  inquiry 
does  not  suggest  that  such  an  action  should  be  implied,  we 
must  determine  whether  the  Constitution  nevertheless 
compels  the  existence  of  a  remedy  in  damages  to  vindicate 
the  rights  asserted.  [Slip  Opinion  at  3511.] 

The  majority  noted  four  factors  which  have  been  utilized  in  the 
past  to  determine  whether  to  imply  a  cause  of  action  from  a  right 
created  by  statute:  (1)  whether  the  provision  asserted  creates  an 
especial  right  in  the  plaintiff,  (2)  whether  the  action  of  Congress  in 
the  field  indicates  an  intent  to  allow  such  a  remedy  or  at  least  an 
intent  not  to  deny  the  remedy,  (3)  whether  implication  of  the 
remedy  would  be  consistent  with  the  purpose  of  the  right  asserted, 
and  (4)  whether  the  cause  of  action  implied  would  be  one  appropri- 
ate for  Federal  law.  The  court  concluded  that  each  of  these  factors 
militated  against  Mrs.  Davis'  claim. 

As  to  the  question  of  an  especial  right,  the  opinion  stated: 

While  the  fifth  amendment  Due  Process  Clause  surely 
exists  for  the  ' 'especial  benefit"  of  Davis,  as  Cort  [Cort  v. 
Ash,  422  U.S.  66  (1975)]  required,  it  does  not  exist  with 
equal  certainty  to  protect  her  tenure  in  a  non-competitive 
personal  aide  position  statutorily  denominated  as  service 
at  will.  2  U.S.C.A.  §  92.  [Slip  Opinion  at  3511.] 

The  court  found  that  the  action  of  the  Congress  in  excluding 
Congressional  employees  from  the  protection  of  Title  VII  of  the 
1964  Civil  Rights  Act  and  the  1972  amendments  thereto  coupled 
with  2  U.S.C.A.  §  92  (which  provides  that  Members  of  a  Congress- 
man's personal  staff  are  removable  by  him  "at  any  time  *  *  *  with 
or  without  cause")  was  instructive  as  to  Congressional  intent. 

The  court  further  noted  that: 

Implying  the  cause  of  action  asserted  by  Davis  would 
have  the  anomalous  result  of  granting  federal  employees 
in    non-competitive    positions,    whom    Congress    did    not 
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intend  to  protect,  a  remedy  far  more  extensive  than  Con- 
gress adopted  for  federal  employees  in  the  competitive 
services,  whom  it  did  intend  to  protect.  [Slip  Opinion  at 
3512.] 

As  to  the  question  of  consistency  of  the  implication  of  the 
remedy  of  damages  with  the  statutory  purpose,  the  court  noted 
that  substantial  difficulties  existed  in  providing  money  damages  for 
violation  of  Fifth  Amendment  due  process  rights  which  were  not 
present  when  the  court  implied  such  a  remedy  for  violation  of 
Fourth  Amendment  rights.  On  this  point  the  court  stated: 

Violations  of  fourth  amendment  rights  occur  in  a  well- 
defined  setting  familiar  to  the  courts.  The  relationship  is 
always  one  between  law  enforcement  officials  and  citizens 
suspected  of  possessing  evidence  of  crime.  The  context  in 
which  these  violations  may  arise  is  sufficiently  limited  to 
allow  the  court  to  determine  that  an  action  for  damages 
would  be  consistent  with  the  purpose  of  the  fourth  amend- 
ment in  future  instances  in  which  such  an  action  might  be 
invoked.  The  fifth  amendment  Due  Process  Clause  pre- 
sents no  similarly  focused  remedial  issue.  To  the  contrary, 
the  breadth  of  the  concept  of  due  process  indicates  that 
the  damage  remedy  sought  will  not  be  judicially  manage- 
able and  that  there  is  simply  no  way  a  court  can  judge 
whether  this  remedy  will  be  appropriate  for  securing  the 
right  in  future  situations  where  some  plaintiff  might 
assert  it.  [Slip  Opinion  at  3513.] 

Summarizing  the  holding  of  the  court  on  whether  to  imply  a 
cause  of  action  for  money  damages,  the  opinion  stated: 

Not  only  does  this  case  fail  to  present  special  remedial 
difficulties  analogous  to  those  faced  by  the  court  in  dealing 
with  the  fourth  amendment,  but  also  Congress  avoided 
creating  an  action  for  money  damages  for  Congressional 
aides  in  non-competitive  positions.  Moreover,  implying  this 
damage  action  necessarily  would  draw  into  the  Federal 
judicial  system  a  wide  range  of  cases  whose  resolution 
Congress  has  not  committed  to  the  Federal  judiciary  and 
whose  resolution  is  better  suited  to  courts  of  general  juris- 
diction. These  special  considerations  *  *  *  eliminate  any 
question  of  our  creating  a  remedial  right  under  our  federal 
common  law  power.  [Slip  Opinion  at  3514.] 

Turning  to  the  question  of  whether  the  remedy  of  damages  might 
yet  be  constitutionally  compelled  as  indispensable  to  the  effectu- 
ation of  the  Fifth  Amendment  Due  Process  clause  and  thus  not 
subject  to  Congressional  preclusion,  the  court  noted: 

Denying  an  implied  cause  of  action  for  money  damages 
does  not  render  meaningless  any  constitutional  rights  of 
Congressional  employees.  A  plaintiff  might  still  seek  equi- 
table relief  where  the  employer  remained  in  office,  al- 
though Congressional  employees  in  the  non-competitive 
service  whose  allegedly  discriminating  employers  are  not 
in  office  may  be  left  without  a  remedy  for  sex  discrimina- 
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tion  in  employment  unless  Congress  reverses  its  present 
statutory  stand.  Other  due  process  wrongs  would  either 
continue  to  be  remedied  in  traditional  ways  through  tort 
actions  in  courts  of  appropriate  general  jurisdiction  or 
through  special  statutory  remedies  provided  by  state  legis- 
latures or  Congress.  Admittedly,  some  not  now  covered 
would  remain  inactionable.  [Slip  Opinion  at  3514-15;  (foot- 
note omitted).] 

The  opinion  also  noted  that  Article  III,  Section  1  of  the  Constitu- 
tion, pursuant  to  which  Federal  District  and  Circuit  Courts  of 
Appeals  are  established,  could  be  rendered  meaningless  by  the 
increased  number  of  cases  which  might  be  brought  in  those  courts, 
1 'crushing  an  already  precariously  overloaded  Federal  judicial 
system"  were  an  implied  cause  of  action  for  damages  for  violation 
of  Fifth  Amendment  due  process  rights  held  to  be  available. 

In  Circuit  Judge  Jones'  special  concurring  opinion  he  declared: 

I  do  not  believe  that  the  constitutional  provisions  here 
pertinent  are  to  be  confined  to  the  Speech  and  Debate 
clause.1  The  broader  provisions  by  which  all  legislative 
powers  are  vested  in  the  Congress 2  is  relevant  to  the 
cause. 


JThe  Senators  and  Representatives  for  any  speech  or  debate  in  either 
House  shall  not  be  questioned  in  any  other  place.  U.S.  Const.  Art.  I,  Sec. 
6(1). 

2  U.S.  Const.  Art.  I,  Sec.  1. 


[T]he  court  should  say  that  the  hiring  and  firing  of  his 
"alter  ego"  is  a  legislative  activity  and  a  part  of  the  exer- 
cise of  the  legislative  power.  The  question  is  not  one  of 
whether  there  is  a  judicial  remedy.  The  question,  as  I  see 
it,  is  whether  the  controversy  is  one  involving  the  exercise 
of  the  legislative  power  and  within  the  jurisdiction  of  the 
Congress.  Let  it  decide  whether  there  should  be  absolute 
immunity.  Let  it  determine  whether  there  is  a  right  and  if 
so  to  fashion  a  remedy  and  designate  a  tribunal  to  declare 
and  enforce  it.  I  think  it  should  have  been  held  that  the 
complaint  does  not  state  a  claim  upon  which  relief  can  be 
granted.  [Slip  Opinion  at  3515-3516.] 

In  dissent,  Judge  Goldberg,  joined  by  Chief  Judge  Brown,  reject- 
ed the  majority's  conclusion  that  no  private  cause  of  action  for 
money  damages  could  be  implied  from  the  Due  Process  clause  of 
the  Fifth  Amendment.  As  to  the  question  of  whether  the  Speech  or 
Debate  clause  served  as  a  bar  to  the  action,  the  dissent  adopted  the 
original  decision  of  the  Appeals  Court  panel  which  had  concluded 
that  it  did  not. 

As  to  the  majority's  comment  that  equitable  relief  might  be 
available  to  Congressional  employees  discriminatorily  dismissed 
from  their  jobs,  Judge  Goldberg  declared: 

The  majority's  unelaborated  suggestion  of  "equitable 
relief  is  oblivious  to  those  constitutional  values,  critically 
implicated  in  this  case,  underlying  the  speech  or  debate 
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clause  and  the  doctrine  of  separation  of  powers.  Congress 
has  spoken  specifically  to  its  views  on  the  nature  of  the 
working  relationship  between  Congressmen  and  their  per- 
sonal staffs  by  classifying  employees  like  Mrs.  Davis  as 
removable  "at  any  time  *  *  *  with  or  without  cause."  The 
Supreme  Court  has  accorded  congressional  staffers  speech 
or  debate  clause  protections  in  certain  circumstances,  rec- 
ognizing that  staffers  may  act  as  congressional  alter  egos 
in  the  performance  of  certain  legislative  tasks.  Gravel  v. 
United  States,  408  U.S.  606,  92  S.Ct.  2614,  33  L.Ed.2d  583 
(1972).  See  Davis  v.  Passman,  544  F.2d  at  877-81  (panel 
opinion).  Apparently  the  majority  feels  these  values  can  be 
better  effectuated,  consistent  with  the  requirements  of  the 
fifth  amendment,  not  by  actions  for  damages  but  by  in- 
junctive orders  requiring  Congressmen  to  employ  particu- 
lar individuals.  This  is  not  the  occasion  for  a  definitive 
statement  on  the  circumstances  which  might  justify  impli- 
cation of  a  private  action  for  equitable  relief  to  vindicate 
fifth  amendment  rights.  But  on  the  facts  of  the  case  before 
us,  I  would  have  thought  that  such  "special  factors  coun- 
selling hesitation  in  the  absence  of  affirmative  action  by 
Congress,"  Bivens,  403  U.S.  at  396,  91  S.Ct.  at  2005,  are 
more  germane  to  the  implication  of  equitable  relief  than  to 
implication  of  an  action  for  damages. 

Similarly,  it  would  seem  to  me  that  the  special  problems 
of  congressional  immunity  under  the  speech  or  debate 
clause  and  the  doctrine  of  separation  of  powers  render  this 
case  uniquely  appropriate  for  adjudication  in  the  federal 
courts  under  a  federal  cause  of  action.  Much  of  the  Bivens 
opinion  concerns  the  difficulties  and  inadequacies  of  state 
court  or  state  law  adjudications  of  federal  immunities  in 
the  context  of  constitutional  claims;  that  reasoning  is,  if 
anything,  even  more  powerful  with  respect  to  the  issues 
presented  here.  [Slip  Opinion  at  3528;  (footnote  omitted).] 

Mrs.  Davis  filed  a  petition  for  writ  of  certiorari  with  the  United 
States  Supreme  Court  on  July  17,  1978.  The  petition  characterized 
the  issues  upon  which  the  writ  was  sought  as  whether  a  cause  of 
action  for  money  damages  may  be  implied  directly  from  the  Fifth 
Amendment  where  there  is  no  alternative  remedy  available  and,  if 
so,  whether  the  Speech  or  Debate  clause  bars  the  suit. 

The  petition  for  writ  of  certiorari  was  granted  on  October  30, 
1978. 

On  December  14,  1978,  the  American  Civil  Liberties  Union  filed 
a  brief  as  amicus  curiae  urging  reversal. 

Twenty-nine  Members  of  the  House  of  Representatives  and  three 
employees  of  the  House  of  Representatives  also  filed  a  brief  as 
amicus  curiae  urging  reversal  on  December  14,  1978.  The  Repre- 
sentatives were  Morris  Udall,  Patricia  Schroeder,  Charles  Rose,  Les 
AuCoin,  Berkley  Bedell,  David  Bonior,  William  M.  Brodhead, 
George  E.  Brown,  Jr.,  John  H.  Buchanan,  Jr.,  Yvonne  Brathwaite 
Burke,  Robert  Carr,  John  Conyers,  Ronald  V.  Dellums,  Thomas 
Downey,  Robert  F.  Drinan,  Don  Edwards,  Dante  B.  Fascell,  Dale  E. 
Kildee,  William  Lehman,  Edward  J.  Markey,  George  Miller,  Antho- 
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ny  Moffett,  Richard  Nolan,  Leon  Panetta,  D.  J.  Pease,  Fred  Rich- 
mond, Bruce  F.  Vento,  Harold  L.  Volkmer,  and  Ted  Weiss. 

Mrs.  Davis  filed  her  brief  on  December  18,  1978. 

Former  Congressman  Passman  filed  his  brief  on  January  18, 
1979  to  which  Mrs.  Davis  filed  a  reply  brief  on  February  13,  1979. 

The  case  was  argued  before  the  Supreme  Court  on  February  27, 
1979. 

Status.— The  case  is  pending  before  the  U.S.  Supreme  Court. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  panel  is 
printed  in  the  '  'Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  Part  1,  April  15, 
1977. 

The  full  text  of  the  en  banc  opinion  of  the  Court  of  Appeals  panel 
is  printed  in  the  '  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  Part  4,  May  15, 
1978. 

McSurely  v.  Mc Adams  (formerly  McClellan) 
C.A.  No.  516-69  (D.D.C.) 

Brief — On  August  11,  1967,  pursuant  to  warrants  issued  under  a 
State  sedition  statute,  Kentucky  officials  arrested  Alan  and  Marga- 
ret McSurely  and  seized  books  and  papers  from  their  home.  The 
McSurelys  filed  a  complaint  in  the  District  Court  for  the  Eastern 
District  of  Kentucky,  challenging  the  constitutionality  of  the  State 
statute. 

On  September  11,  1967,  the  three-judge  court  which  heard  the 
case  issued  an  order  directing  that: 

(1)  the  material  seized  in  the  raid  on  the  McSurely  home 
be  left  in  the  custody  of  the  Kentucky  Commonwealth 
Attorney,  Thomas  B.  Ratliff; 

(2)  the  material  be  made  available  to  the  U.S.  Marshal 
for  the  Eastern  District  of  Kentucky; 

(3)  Ratliff  and  the  U.S.  Marshal  make  an  inventory  of 
the  seized  material  and  file  it  with  the  record  of  the  case; 
and 

(4)  Ratliff  return  to  the  McSurelys  such  materials  as  he 
determined  were  not  relevant  to  the  investigation  and 
prosecution  of  the  McSurelys. 

That  same  day  the  McSurelys  were  indicted  by  a  Kentucky 
grand  jury. 

On  September  14,  1967,  the  three-judge  Federal  District  Court 
rendered  its  decision  holding  the  Kentucky  statute  unconstitution- 
al and  enjoining  prosecution  of  the  McSurelys.  The  court  directed 
that  Ratliff  retain  the  seized  materials  "in  safekeeping  until  final 
disposition  of  this  case  by  appeal  or  otherwise." 

On  September  25,  1967,  Lavern  Duffy,  Assistant  Counsel  on  the 
staff  of  the  Permanent  Investigations  Subcommittee  of  the  Senate 
Government  Operations  Committee,  called  Ratliff  by  phone  to  ask 
about  the  seized  documents.  Subsequently,  on  October  8,  1967, 
Committee  Investigator  John  Brick  went  to  Kentucky,  talked  with 
Ratliff  and  confirmed  that  the  seized  material  in  Ratliff  s  posses- 
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sion  contained  information  relating  to  the  activities  of  a  number  of 
organizations  in  which  the  subcommittee  was  interested. 

Ratliff  has  claimed  that  at  some  point  before  Brick  was  first 
given  access  to  the  seized  material,  he  tried  unsuccessfully  to  con- 
tact all  of  the  members  of  the  three-judge  court  to  obtain  their 
concurrence  in  his  decision  to  allow  Brick  to  inspect  the  docu- 
ments. While  he  was  unsuccessful  in  reaching  two  of  the  judges,  he 
has  stated  that  he  did  talk  to  the  third  (Judge  Moynahan).  Ratliff  s 
testimony  at  trial  on  his  discussion  with  the  judge  implied  (accord- 
ing to  the  opinion  of  the  minority  of  the  en  banc  Court  of  Appeals) 
that  Judge  Moynahan  agreed  to  Brick's  examining  and  copying  the 
material.  [McSurely  v.  McClellan,  553  F.2d  1277,  1307-1308  (D.C. 
Cir.  1976).] 

On  October  12,  1967,  Brick  examined  the  material  for  about  4 
hours.  He  took  notes,  made  copies  of  234  of  the  documents,  and 
then  returned  to  Washington. 

On  October  16th,  4  days  later,  Senator  McClellan  directed  Brick 
to  prepare  subpoenas  duces  tecum  for  the  seized  material  in  Rat- 
liff s  custody,  which  the  Senator  had  determined  was  relevant  to 
the  subcommittee's  investigations  of  an  April  1967  riot  in  Nash- 
ville, Tennessee.  The  next  day,  Brick,  who  had  returned  to  Ken- 
tucky, notified  Judge  Moynahan  of  the  issuance  of  the  Congression- 
al subpoenas  before  serving  Ratliff,  the  U.S.  Marshal  (cocustodian 
with  Ratliff  of  the  seized  materials),  and  the  McSurelys.  The  next 
day  the  McSurelys  filed  motions  with  the  three-judge  court  seeking 
orders  blocking  Ratliff  from  releasing  the  seized  material  to  the 
subcommittee  and  directing  him  to  return  the  materials  to  them 
(the  McSurelys). 

On  October  30,  1967,  the  three-judge  court  issued  an  order  in 
response  to  the  McSurelys'  motions.  The  court  overruled  motions 
that  the  materials  in  Ratliff  s  custody  be  returned  to  the  McSure- 
lys and  that  a  restraining  order  be  issued  enjoining  release  of  the 
materials  requested  "by  a  Committee  of  the  United  States  Senate." 
Officers  of  the  court  and  the  parties  to  the  action  were  directed  "to 
cooperate  with  the  Senate  committee  in  making  available  such  of 
the  materials,  or  copies  thereof,  as  the  committee  considers  perti- 
nent to  its  inquiry  *  *  *."  [553  F.2d  at  1308.] 

On  November  1,  1967,  a  motion  for  reconsideration  and  rehear- 
ing of  the  October  30th  order  was  denied.  The  court  granted  a  24- 
hour  stay  to  allow  the  McSurelys  to  apply  to  the  Supreme  Court 
for  review,  and  directed  that  pending  such  review  the  material  not 
be  removed  from  Ratliff  s  custody  and  that  "copies  thereof  shall 
not  be  made  on  or  before  2:00  p.m.,  Eastern  Standard  Time,  No- 
vember 2,  1967."  [553  F.2d  at  1308.] 

On  November  10,  1967,  Mr.  Justice  Stewart,  for  the  Supreme 
Court,  ordered  that  the  documents  remain  in  their  then  custody 
until  the  three-judge  court  could  hear  and  rule  on  the  McSurelys' 
objections  to  the  Congressional  subpoenas. 

In  an  order  issued  on  December  5,  1967,  the  three-judge  court 
overruled  the  McSurelys'  objections  to  the  subpoenas.  The  court 
ordered  Ratliff  to  comply  with  the  Congressional  subpoenas  by 
allowing  committee  representatives  to  make  copies  of  the  materials 
in  his  possession  pursuant  to  the  court's  order.  A  5-day  stay  was 
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ordered  in  the  compliance  required  by  the  order  to  allow  the 
McSurelys  to  seek  Supreme  Court  review. 

On  January  20,  1968,  Mr.  Justice  Stewart,  again  speaking  for  the 
Supreme  Court,  stayed  the  three-judge  court  order  "to  the  extent 
that  the  seized  documents  shall  remain  in  custody."  [390  U.S.  914 
(1968).]  The  stay  was  conditioned  on  the  McSurelys  filing  an  appeal 
of  the  October  30th  three-judge  court  order  with  the  Supreme 
Court. 

On  March  18,  1968,  the  Supreme  Court  declined  to  hear  the  case, 
dismissing  the  appeal  in  a  per  curiam  order  [390  U.S.  914  (1968)], 
but  continued  the  stay  to  allow  the  McSurelys  to  apply  to  the  Sixth 
Circuit  Court  of  Appeals  for  a  stay.  By  the  time  the  McSurelys' 
appeal  to  the  Sixth  Circuit  was  taken,  the  time  for  the  State  to 
appeal  the  three-judge  court's  order  of  September  14,  1967,  finding 
the  Kentucky  statute  unconstitutional,  had  expired. 

In  July  of  1968,  the  Sixth  Circuit  decided  that  since  time  for 
appeal  of  the  September  14th  order  had  run,  "the  right  of  the  court 
to  retain  possession  of  the  seized  documents,  which  include  no 
contraband,  has  expired."  [McSurely  v.  Ratliff,  398  F.2d  817,  819 
(6th  Cir.  1968).]  The  Appeals  Court  ordered  that  the  materials  be 
returned  to  the  McSurelys  without  prejudice  to  the  subcommittee's 
right  to  proceed  with  the  enforcement  of  its  subpoenas: 
"[Questions  [as  to  the  subpoenas]  may  be  adjudicated  under  the 
appropriate  procedure  for  challenging  subpoenas  of  Congressional 
Committees."  [398  F.2d  818,  cited  in  553  F.2d  at  1309.] 

On  November  8,  1968,  the  seized  materials  were  returned  to  the 
McSurelys.  The  McSurelys,  who  were  immediately  served  with  new 
subcommittee  subpoenas  similar  to  the  original  subcommittee  sub- 
poenas, refused  to  comply  with  the  new  subpoenas. 

The  McSurelys  filed  a  civil  action  in  the  U.S.  District  Court  for 
the  District  of  Columbia  on  the  date  named  in  the  subpoenas  for 
their  appearance  before  the  subcommittee.  They  sought  a  declara- 
tion that  compliance  with  the  subpoenas  was  not  required,  a  pre- 
liminary and  permanent  injunction  against  institution  of  criminal 
proceedings  against  them  for  their  failure  to  comply  with  the  sub- 
poenas, and  monetary  damages. 

No  action  had  been  taken  in  this  civil  suit  at  the  time  the 
McSurelys  were  indicted  for  contempt  of  Congress  for  failure  to 
comply  with  the  subpoenas.  Subsequently,  in  their  civil  action,  they 
filed  an  amended  and  supplemental  complaint  seeking  only  com- 
pensatory and  punitive  damages.  The  McSurelys  alleged  that  the 
defendants,  Senator  McClellan,  three  members  of  the  subcommit- 
tee staff,  and  Ratliff  the  Kentucky  Commonwealth  Attorney  who 
initially  seized  from  their  home  the  documents  which  included 
those  later  subpoenaed  by  the  subcommittee,  entered  into  a  con- 
spiracy to  deprive  them  of  their  constitutional  rights.  They  sought 
damages  "for  the  unlawful  seizure,  inspection  and  appropriation  of 
their  personal  and  business  papers  and  documents  and  other  ob- 
jects and  articles,  for  the  issuance  of  subpoenas  based  on  illegally 
obtained  information  and  invalid  on  their  face,  for  their  humili- 
ation and  embarrassment,  mental  and  emotional  pain,  loss  of  em- 
ployment, disruption  of  personal  privacy  and  safety  caused  thereby, 
all  in  violation  and  derogation  of  their  rights  under  the  First, 
Fourth,  Fifth,  and  Fourteenth  Amendments  to  the  U.S.  Constitu- 
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tion  and  the  laws  of  the  United  States."  [Plaintiffs  Amended  and 
Supplemental  Complaint,  at  13-14.] 

In  the  criminal  action  for  contempt  of  Congress,  the  McSurelys 
were  convicted  and  sentenced  in  June  1970.  The  convictions  were 
appealed  to  the  Court  of  Appeals.  The  decision  of  the  Court  of 
Appeals,  reversing  the  contempt  of  Congress  convictions  of  the 
McSurelys,  was  filed  on  December  20,  1972.  The  majority  of  the 
court  took  the  position  that  the  exclusionary  rule  of  evidence  ap- 
plied to  proceedings  before  Congressional  committees  as  well  as  to 
criminal  prosecutions,  and  therefore,  the  court  held  that  the  sub- 
committee's subpoenas  were  inadmissable  as  the  fruit  of  an  unlaw- 
ful search  and  seizure.  [United  States  v.  McSurely,  473  F.2d  1178 
(D.C.  Cir.  1972).]  The  case  was  remanded  to  the  U.S.  District  Court 
for  the  District  of  Columbia  with  instructions  to  enter  judgments  of 
acquittal  in  the  matter  of  the  contempt  convictions.  The  Solicitor 
General  decided  not  to  petition  the  Supreme  Court  for  a  writ  of 
certiorari. 

In  the  civil  proceedings  brought  by  the  McSurelys,  Chairman 
McClellan  and  three  subcommittee  staff  members  filed  a  motion  to 
dismiss,  or,  in  the  alternative,  for  summary  judgment  in  the  Dis- 
trict Court  on  October  26,  1971. 

The  grounds  claimed  in  support  of  the  motion  were: 

(1)  Defendants  are  immune  from  actions  for  damages 
where  as  here  it  is  clear  that  their  conduct  was  within  the 
sphere  of  legislative  activity.  (2)  The  claimant  fails  to  state 
a  claim  upon  which  relief  can  be  granted  against  defend- 
ants who  were  a  U.S.  Senator  or  employees  of  the  Senate 
of  the  United  States  at  all  times  material  to  this  cause.  (3) 
Plaintiffs  are  barred  by  collateral  estoppel  from  relitigat- 
ing  issues  previously  settled  by  the  judgment  of  this  court 
in  United  States  v.  Alan  McSurely  and  Margaret  McSurely, 
Criminal  Nos.  1376-69,  1377-69.  *  *  *  [Defendants'  Motion 
to  Dismiss  or  in  the  Alternative  for  Summary  Judgment, 
atl.] 

The  motion  to  dismiss  was  denied  on  June  12,  1973,  and  after  the 
motion  for  reconsideration  was  rejected,  the  Federal  defendants 
filed  notice  of  appeal. 

In  a  2  to  1  decision  on  October  28,  1975,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  reversed  the  District  Court's 
ruling  and  remanded  the  case  for  further  action  consistent  with  its 
holding. 

The  three-judge  panel  of  the  Appeals  Court  held  that,  as  a 
matter  of  law,  the  defendants  were  entitled  to  summary  judgment 
on  all  counts  of  the  complaint  relating  to  the  inspection  by  the 
committee  investigator  of  the  seized  material,  the  transportation  of 
such  material  to  Washington  by  the  investigator,  the  utilization  of 
the  information  by  the  investigator  as  the  basis  for  Congressional 
subpoenas,  and  the  issuance  of  Contempt  of  Congress  citations 
against  the  plaintiffs. 

The  Appeals  Court  left  for  the  District  Court  on  remand  the 
determination  of  whether  the  defendants  actively  collaborated  in 
the  original  raid  on  the  McSurelys'  home  and,  if  so,  whether  there 
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was  sufficient  evidence  of  such  collaboration  to  merit  a  trial  on 
that  issue. 

In  addition,  the  Appeals  Court  remanded  to  the  lower  court  the 
question  of  whether  the  defendants  distributed  copies  of  documents 
to  individuals  or  agencies  outside  Congress — and,  if  so,  whether 
such  distribution  was  actionable.  [McSurely  v.  McClellan,  521  F.2d 
1024  (D.C.  Cir.  1975).] 

The  McSurelys  filed  a  petition  for  a  rehearing  by  the  Court  of 
Appeals  sitting  en  banc. 

On  December  10,  1975,  the -decision  of  the  Court  of  Appeals  was 
vacated  and  the  petition  for  a  rehearing  en  banc  was  granted. 

On  December  21,  1976,  the  Court  of  Appeals  en  banc  issued  its 
opinion. 

A  majority  of  the  court  held  that  as  a  matter  of  law  the  Federal 
defendants  were  entitled  to  summary  judgment  on: 

(1)  allegations  in  the  amended  complaints  pertaining  to 
the  subcommittee  staffs  inspection  of  the  234  documents 
that  Brick  the  subcommittee  investigator  brought  to  the 
subcommittee, 

(2)  the  utilization  of  the  information  obtained  by  Brick 
as  the  basis  for  congressional  subpoenas,  and 

(3)  the  issuance  of  Contempt  of  Congress  citations  *  *  *  . 

The  majority  further  said  that:  '  'since  no  allegation  has  been 
made  as  to  conspiracy  in  the  original  raid  of  the  McSurley's  home, 
appellants  are  entitled  to  dismissal  on  this  point."  [553  F.2d  at 
1299.] 

As  to  the  first  three  points  the  court  found  that  the  activities 
complained  of  were  done  within  the  legislative  process  and  were 
protected  by  Speech  or  Debate  clause  immunity  or  legislative  im- 
munity. 

Left  for  the  District  Court's  consideration  and  initial  determina- 
tion on  remand  were: 

(1)  whether  any  cause  of  action  against  defendants  Brick 
and  Alderman  survives  their  deaths;  (2)  whether  Brick's 
inspection  of  the  seized  material  put  in  Ratliff  s  possession 
under  the  three-judge  court's  "safekeeping"  directive,  and 
Brick's  transport  to  Washington  of  copies  of  234  docu- 
ments, violated  the  McSurelys'  rights  under  the  Fourth 
Amendment;  (3)  whether  Brick  selected  and  transported  to 
Washington  copies  of  documents  he  knew  to  be  wholly 
unrelated  to  the  legislative  inquiry,  and,  if  so,  whether 
such  conduct  was  actionable  under  the  applicable  law;  (4) 
whether  any  other  federal  defendants  acted  in  concert 
with  Brick  in  action  for  which  he  enjoys  no  legislative 
immunity;  (5)  whether  any  of  the  federal  defendants  dis- 
tributed copies  of  documents  in  the  subcommittee's  posses- 
sion to  individuals  or  agencies  outside  of  Congress,  and,  if 
so,  whether  such  distribution  was  actionable  under  the 
applicable  law;  and  (6)  other  matters  identified  in  this 
opinion  as  requiring  further  development.  [553  F.2d  at 
1299.] 
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As  to  the  refusal  to  grant  summary  judgment  on  two  allegations 
relating  to  dissemination  of  some  or  all  of  the  documents  outside  of 
the  subcommittee  and  the  Congress,  the  Court  of  Appeals  found 
that  such  activity  "is  not  legislative  activity  entitled  to  absolute 
immunity  by  force  of  the  Speech  or  Debate  clause,  in  the  absence 
of  a  claim  of  legislative  purpose."  [553  F.2d  at  1286.] 

As  to  the  inspection  and  transportation  by  Subcommittee  Investi- 
gator Brick  of  documents  held  in  '  'safekeeping"  by  court  order,  the 
refusal  of  the  District  Court  to  grant  summary  judgment  was  af- 
firmed by  an  equally  divided  court.  Five  judges  felt  that  on  that 
point,  "there  is  evidence  in  the  record  as  it  presently  stands,  'which 
affords  more  than  merely  colorable  substance*  to  the  claim  of  an 
independent  Fourth  Amendment  violation  by  Brick."  [553  F.2d  at 
1289.]  They  hypothesized  that  the  District  Court's  "safekeeping" 
order  in  effect  at  the  time  of  Brick's  inspection  and  transportation 
of  the  documents  to  Washington  for  the  subcommittee's  use  pre- 
cluded Brick  from  having  access  to  the  documents. 

Judge  Wilkey,  writing  for  himself  and  four  other  judges,  disa- 
greed. These  judges  refused  to  accept  that  Brick's  inspection  and 
transportation  of  the  documents  constituted  an  unlawful  search 
and  seizure  under  the  Fourth  Amendment.  They  said  that: 

After  a  tangential  approach  to  this  basic  underlying 
issue,  the  majority  opinion  does  refer  to  Brick's  "search- 
and-taking"  (p.  30),  the  "search  and  seizure  of  Brick"  (p. 
32),  and  then  asserts  flatly  "two  separate,  independent 
search  and  seizures  took  place  here"  (p.  33). 

With  this  holding  our  colleagues  make  new  law.  The 
transfer  from  one  investigating  agency  to  another  is  not  a 
"separate,  independent  search  and  seizure,"  and,  as  we 
show  later,  the  rationale  of  all  the  Supreme  Court  "silver 
platter"  decisions  and  the  recent  en  banc  specific  holding 
of  the  Ninth  Circuit  in  United  States  v.  Sherwin  [531  F.2d 
at  1  (9th  Cir.  1976)]  are  directly  contrary. 

New  law  it  is,  but  law  absolutely  necessary  to  the  major- 
ity's holding  that  the  McSurelys'  Fourth  Amendment 
rights  were  violated  here,  for  without  an  "unreasonable 
search  and  seizure"  by  the  Senate  aide  his  investigative 
activities  and  related  acts  by  his  superiors  are  admittedly 
protected  by  the  Speech  or  Debate  clause.  [553  F.2d  at 
1305.] 

These  five  dissenting  judges  felt  that  the  majority's  reading  of 
the  "safekeeping  order"  was  inaccurate.  The  minority  concluded 
that  the  initial  District  Court  order  did  not  prohibit  Brick's  inspec- 
tion and  that  subsequent  orders  by  the  District  Court  and  eventual- 
ly the  Sixth  Circuit  Court  of  Appeals  at  least  impliedly  allowed 
Brick  access  to  the  documents. 

During  the  course  of  the  McSurelys'  contempt  trial,  Brick  "con- 
ceded that  when  'he  went  to  Pikeville  to  examine  the  documents  in 
the  Court  House,'  he  looked  through  the  papers  and  books  and 
determined  there  were  'many'  items  that  'he  didn't  need  at 
all  *  *  *'."  [553  F.2d  at  1294-1295.]  The  majority  noted:  "The  fact 
that  Brick  took  and  transported  concededly  extraneous  material — 
and  it  is  significant  that  he  seized  'some  personal  letters' — takes 
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this  case  outside  the  protection  of  legislative  immunity."  [553  F.2d 
at  1295.]  On  this  point  the  majority  concluded:  "Brick's  testimony 
at  the  contempt  trial  ultimately  may  be  explained  away  to  the 
satisfaction  of  a  jury.  But  it  is  plainly  sufficient  to  preclude  an 
automatic  dismissal  of  the  lawsuit  at  the  threshold,  on  the  basis  of 
legislative  immunity."  [553  F.2d  at  1296.] 
To  this  majority  conclusion  the  minority  responded: 

The  majority  holds  that  even  if  Brick  did  not  violate  the 
Fourth  Amendment  in  his  "search  and  seizure"  he  may 
have  violated  the  right  of  privacy  of  the  McSurelys  by 
taking  private  letters  he  believed  to  be  irrelevant. 

The  most  simple  and  complete  answer  to  the  majority's 
position,  which  does  not  necessitate  evaluating  the  facts  as 
to  relevance  or  irrelevancy,  is  to  point  out  the  clear  law  in 
the  Supreme  Court  that,  absent  an  illegal  search  and  seiz- 
ure by  Brick,  the  charge  of  invasion  of  privacy  does  not 
state  a  cause  of  action  under  the  Constitution.  Since  the 
McSurelys'  amended  complaint  does  not  allege  any  inva- 
sion of  privacy  on  a  statutory  or  common  law  basis,  this 
cause  of  action  should  be  dismissed  if  there  has  been  no 
Fourth  Amendment  offense. 

If  undertaken  without  relevance  to  his  official  inquiry, 
Brick's  inspection  and  copying  of  the  private  papers  of 
Mrs.  McSurely  may  amount  to  a  cause  of  action  at 
common  law  for  "intrusion"  upon  her  privacy.  McSurleys' 
amended  complaint,  however,  does  not  allege  any  such 
common  law  or  statutory  violation,  but  alleges  rather  a 
violation  of  the  Fifth  Amendment,  which,  of  course,  pro- 
tects each  person  from  deprivation  by  a  federal  official  of 
life,  liberty  or  property,  without  due  process  of  law.  Pre- 
sumably, the  McSurelys  are  alleging  that  Brick  impaired 
the  privacy  interest  that  is  implicit  in  the  "liberty"  pro- 
tected by  due  process. 

Does  the  Fifth  Amendment  provide  liability  under 
[Bivens  v.  Six  Unknown  Agents  of  Federal  Bureau  of  Nar- 
cotics, 403  U.S.  388  (1971)]  against  federal  officers  for  what 
amount  to  common  law  torts?  The  Supreme  Court  appears 
to  have  answered  that  question  in  the  negative  in  the 
recent  case  of  Paul  v.  Davis  [424  U.S.  693  (1976)].  [553  F.2d 
at  1326.] 

Turning  to  the  question  of  whether  the  documents  selected  and 
transported  by  Brick,  "were  needed  by  him  for  the  performance  of 
his  duties,"  the  minority  attacked  the  majority's  conclusion  that 
the  documents  were  irrelevant.  While  the  minority  agreed  that 
Brick  had  conceded  that  some  of  the  documents  might  have  been 
irrelevant  to  the  committee's  inquiry,  it  stated:  "This  [the  majority] 
decision  still  amounts  to  'second  guessing'  the  legislative  process 
since  it  overrides  an  independent  estimate  of  relevance  that  could 
be  'plausibly  interposed,'  and  it  appears  to  override  a  judgment  of 
relevance  inferable  from  the  subpoenas  [which  were  subsequently 
issued  by  the  Committee]."  [553  F.2d  at  1328.]  The  minority  further 
noted  that  the  documents  which  were  purported  to  be  irrelevant 
may  in  fact  have  been  relevant  to  the  committee's  investigation. 
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The  Senate  investigator  was  required  to  take  such  documents  to 
the  committee  for  its  determination  of  relevance  since  "[t]he  Sena- 
tors or  others  on  the  staff  may  easily  have  seen  something  of 
significance  in  any  one  of  these  letters,  definitely  relevant  to  the 
inquiry  of  the  committee,  which  might  have  escaped  the  knowledge 
or  attention  of  Brick."  [553  F.2d  at  1328.] 
The  minority  continued: 

Without  deigning  to  give  any  reasons  therefore,  the  ma- 
jority blandly  treats  the  Senate  investigator  Brick's  testi- 
mony that  he  did  not  "need  that  letter  signed  [sic]  Dearest 
Cucumber"  as  a  final  irrevocable  concession  binding  on 
the  Senate  Committee  and  this  court  that  this  particular 
letter  (and  all  other  letters  similarily  characterized  by  the 
McSurelys)  were  totally  irrelevant  to  the  Senate  inquiry. 
This  is  a  rather  astonishing  assumption. 

In  the  first  place,  Brick's  testimony  was  only  an  expres- 
sion of  his  own  need  for  the  letter,  not  that  of  the  Commit- 
tee's. Brick  had  read  the  letter  and  presumably  remem- 
bered any  important  features  of  its  contents.  Neither 
Chairman  McClellan  nor  Brick's  staff  superiors  had  seen 
the  letter  and  had  had  the  opportunity  to  evaluate  its 
contents. 

Secondly,  we  are  at  a  total  loss  to  understand  by  what 
principle  of  law  it  can  be  held  that  a  subordinate  Senate 
Committee  staff  member  can  bind  the  Senate  Committee, 
or  indeed  this  court,  on  the  question  of  relevance.  Surely 
the  determination  of  the  relevance  of  any  of  the  docu- 
ments which  Brick  had  inspected  was  for  the  Senate  Com- 
mittee, or  under  its  usual  operating  procedures,  for  the 
Committee  Chairman.  The  agreed  facts  are  that  "on  Octo- 
ber 16,  1967,  at  the  personal  direction  of  Senator  John  L. 
McClellan,  he  prepared  the  subpoenas  involved  herein." 
Brick  took  the  subpoenas  to  McClellan,  "with  whom  he 
had  conferred  on  the  subject  matter  thereof  since  October 
6,  1967,"  and  McClellan  signed  the  four  subpoenas,  two  of 
which  were  directed  to  the  McSurelys.  This  action  of  the 
Senate  Committee  Chairman,  after  a  review  of  the  copies 
of  the  documents  brought  back  by  Brick,  evidenced  the 
Committee  Chairman's  determination  of  what  he  thought 
was  relevant  for  the  Senate's  inquiry,  i.e.,  the  234  docu- 
ments. What  Brick  said  he  himself  "needed  for  the  per- 
formance of  [his]  duties"  is  of  little  importance  in  deter- 
mining what  the  Senate  Subcommittee  might  reasonably 
find  relevant  for  its  inquiries. 

We  would  hold  that,  relevant  or  irrelevant,  the  Senate 
investigator's  actions  in  regard  to  the  allegedly  personal 
letters  of  the  McSurelys  are  in  no  way  a  ground  for  a 
claim  of  constitutional  significance,  as  the  Supreme  Court 
held  in  Paul  v.  Davis,  supra,  and  since  the  McSurelys  have 
alleged  no  other  type  claim  on  this  basis,  their  action  on 
this  point  should  be  dismissed.  [553  F.2d  at  1330-1331  (foot- 
notes omitted).] 
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In  its  conclusion,  the  minority  objected  strenuously  to  the  major- 
ity's decision  to  remand  the  case  to  the  District  Court  for  further 
consideration  of  some  of  the  actions  taken  by  the  Congressional 
defendants.  The  court  noted: 

The  purpose  of  an  absolute  immunity  is  to  cut  off  claims 
against  protected  parties  at  the  outset.  To  be  true  to  this 
purpose,  a  court  should  make  every  effort  to  determine  if  a 
claim  is  inside  or  outside  the  protection  of  the  Speech  or 
Debate  clause.  A  remand  for  further  factual  proceedings 
on  the  issue  of  absolute  immunity  itself  should  be  required 
only  in  the  case  of  clear  need.  Otherwise  the  "mini-trial" 
that  the  defendant  is  forced  to  undergo  constitutes  an 
erosion  of  the  principle  of  absolute  immunity.  The  major- 
ity is  engaging  in  such  an  erosion  of  the  Speech  or  Debate 
clause  here. 

The  uncontroverted  facts  of  this  case,  the  logic  of  the 
Fourth  Amendment,  and  the  available  case  law  support 
our  conclusion  here  that  the  inspections  and  copying  by 
Brick  did  not  amount  to  an  unreasonable  search  and  seiz- 
ure. Not  only  does  the  majority  err  in  its  contrary  conclu- 
sions, but  it  abrogates  its  duty  in  deciding  absolute  immu- 
nity by  calling  for  a  remand.  [553  F.2d  at  1332-1333.] 

In  a  separate  dissent,  Judge  Danaher,  writing  for  himself  and 
three  other  judges,  concurred  in  Judge  Wilkey's  opinion,  but  also 
expressed  a  general  dissent  from  those  portions  of  the  majority's 
opinion  which  did  not  provide  for  complete  dismissal  of  the  com- 
plaint. He  stated  that: 

A  Subcommittee  of  the  U.S.  Senate  was  engaged  in  the 
truthflnding  process  which  it  had  been  commanded  to  ex- 
ecute. So  it  is  that  the  Chairman  of  that  Subcommittee 
and  the  members  of  its  staff,  under  the  circumstances 
here,  should  be  entitled  to  absolute  immunity. 

It  is  respectfully  submitted  that  this  case  should  be  re- 
manded to  the  District  Court  with  directions  to  dismiss  the 
complaint.  [553  F.2d  at  1339.] 

On  May  19,  1977,  the  defendants  filed  a  petition  for  a  writ  of 
certiorari  with  the  U.S.  Supreme  Court. 

On  October  11,  1977,  the  petition  for  a  writ  of  certiorari  was 
granted. 

Herbert  H.  McAdams,  executor  of  the  estate  of  the  deceased 
Senator  McClellan,  was  substituted  for  him  as  party  petitioner  on 
January  23,  1978. 

The  petition  was  argued  before  the  Supreme  Court  on  March  1, 
1978. 

In  a  one-sentence  per  curiam  opinion,  the  writ  of  certiorari  was 
dismissed  as  improvidently  granted  on  June  26,  1978. 

On  August  31,  1978,  Herbert  H.  McAdams  II,  executor  of  Senator 
McClellan's  will,  was  substituted,  by  order  of  the  District  Court,  as 
defendant  in  lieu  of  John  L.  McClellan,  without  prejudice  to  his 
right  to  claim  that  plaintiffs  cause  of  action  did  not  survive  the 
death  of  Senator  McClellan. 
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On  September  15,  1978,  the  McSurelys  filed,  in  the  District 
Court,  a  motion  for  an  order  to  show  cause  and  for  a  stay,  in  order 
to  restrain  Mr.  McAdams  from  proceeding  further  in  the  Probate 
Court  of  Pulaski  County,  Arkansas,  where  he  had  filed  a  petition 
seeking  a  declaration  that  the  McSurelys  claim  against  Senator 
McClellan's  estate  be  rejected  for  failure  to  comply  with  a  filing 
provision  of  Arkansas  probate  law,  or  alternatively,  that  the  maxi- 
mum liability  and  reserve  for  the  contingency  of  the  claim  be  fixed 
and  that  any  distribution  be  made  without  personal  liability  of  the 
executor.  The  stay  was  denied  on  the  same  day  by  District  Judge 
Gasch. 

On  September  18,  1978,  the  McSurelys  filed  a  notice  of  appeal 
from  the  order  denying  the  stay  and  also  filed,  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit,  motions  for  emergen- 
cy relief  by  way  of  a  stay  pending  appeal  and  for  expedited  consid- 
eration of  the  motion  for  emergency  relief.  (78-1916,  D.C.  Cir.).  The 
motion  for  emergency  relief  was  denied  on  November  13,  1978.  On 
November  22,  1978,  a  stipulation  and  agreement  for  voluntary 
dismissal  of  the  appeal  was  filed  and  the  appeal  was  dismissed. 

On  January  17,  1979,  U.S.  District  Judge  Bryant  issued  a  memo- 
randum and  order  granting  the  McSurelys*  motion  to  substitute 
Mrs.  Mary  Brick  as  a  party  defendant  in  lieu  of  her  husband, 
John  Brick,  and  to  substitute  Mrs.  Evelyn  Adlerman  as  a  party 
defendant  in  lieu  of  her  husband,  Jerome  S.  Adlerman,  and  deny- 
ing the  defendants'  motion  to  dismiss  the  action  as  to  the  de- 
ceased defendants,  Senator  McClellan,  Mr.  Adlerman  and  Mr. 
Brick. 

Judge  Bryant  resolved  the  issue  of  substitution  by  determining 
that  the  time  requirement  of  Federal  Rule  of  Civil  Procedure 
25(a)(1)  had  been  met,  since  plaintiffs  had  moved  for  substitution 
within  90  days  after  the  deaths  were  suggested  on  the  record. 
Defendants'  argument  that  substitution  was  improper  at  that 
point  because  the  identity  of  the  deceased  defendants'  legal  repre- 
sentatives had  not  been  settled  was  rejected.  Judge  Bryant  noted 
that  this  would  merely  mean  that  the  90  day  period  of  Rule 
25(a)(1)  would  still  not  have  begun  and  that  a  successor  of  an 
estate  as  well  as  a  legal  representative  is  proper  for  purposes  of 
substitution.  He  also  stated  that  no  circumstances  were  apparent 
which  would  make  such  a  substitution  at  that  stage  unfair. 

Defendants  had  argued  that  the  requirement  of  Rule  25(a)(1) 
that  the  party's  death  not  extinguish  the  claim  had  not  been  met 
and  therefore,  the  cause  should  be  dismissed.  Defendants  had 
contended  that  constitutional  rights  are  personal  rights,  the  viola- 
tion of  which  constitute  personal  injuries  and  that  the  District  of 
Columbia  survival  statute,  D.C.  Code  §  12-101  permits  recovery 
only  for  pecuniary  losses  for  personal  injuries.  Because  pecuniary 
losses  had  not  been  alleged  for  the  actions  which  remained  at 
issue,  defendants  argued  that  the  action  abated  by  operation  of 
the  survival  statute. 

Judge  Bryant  rejected  this  argument  and  stated: 

This  argument  is  not  persuasive  given  the  nature  of  the 
actions  underlying  the  alleged  constitutional  depriva- 
tions; hence,  plaintiffs'  remaining  claims  survive  the  de- 
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fendants'  deaths  whether  the  court  applies  federal  policy 
governing  survival  of  a  Bivens-type  cause  of  action,  see 
Bivens  v.  Six  Unknown  Named  Agents,  403  U.S.  388  (1971), 
or  the  District  of  Columbia  survival  statute,  D.C,  Code 
§  12-101.  Given  the  gradual  acceptance  by  federal  courts 
of  the  position  that  federally  created  torts  do  survive  the 
death  of  a  tortfeasor,  see,  e.g.,  Cox  v.  Roth,  348  U.S.  207, 
210  (1955),  Kirk  v.  Commissioner  of  Internal  Revenue,  179 
F.2d  619,  621  (1st  Cir.  1950),  this  Court  will  not  single  out 
claims  for  injuries  to  constitutionally-protected  rights  as 
abating  on  the  death  of  the  wrongdoer.  This  is  particular- 
ly so  in  light  of  the  Supreme  Court's  emphasis  on  the 
increasing  importance  of  the  damage  remedy  in  view  of 
restrictions  on  the  operation  of  the  exclusionary  rule.  See 
United  States  v.  Calandra,  414  U.S.  338,  354  n.10  (1974).  To 
the  extent  that  the  right  of  recovery  depends  upon  federal 
considerations,  it  should  not  be  governed  by  archaic  con- 
cepts of  survivability  of  the  common  law,  see  Almond  v. 
Kent,  459  F.2d  at  204  but  rather  by  the  objectives  of  the 
statutes  in  question. 

With  respect  to  the  District  of  Columbia  survival  stat- 
ute, the  alleged  injury  here  cannot  be  categorized  as 
strictly  a  personal  injury,  see  Colpoys  v.  Foreman,  163 
F.2d  at  910,  nor  is  it  the  case  that  pecuniary  damages  for 
the  remaining  claims  have  not  been  alleged.  Defendants 
argue  that  the  injuries  were  solely  personal  in  nature,  but 
the  claimed  violations  of  papers  and  property  transcend 
that  which  is  normally  considered  a  personal  injury. 
Moreover,  those  cases  which  permit  recovery  for  pecuni- 
ary damages  only  from  personal  injuries,  see  Coleman  v. 
Moore,  108  F.  Supp.  425,  at  427;  Soroka  v.  Beloff,  93  F. 
Supp.  642,  at  644,  involve  physical  harm  to  the  victim.  In 
such  situations,  while  no  recovery  is  permitted  for  pain 
and  suffering,  some  measure  of  recovery  is  allowed  for 
the  physical  injury.  Coleman  v.  Moore,  108  F.  Supp.  425,  at 
427;  Phillips  v.  Lust,  82  F.  Supp.  63,  63  (D.D.C.  1949). 
Here,  in  contrast,  to  deny  recovery  for  objectively  non- 
quantifiable  injury  would  be  to  deny  the  claim  in  its 
entirety.  Such  a  position  is  inconsistent  with  the  purposes 
of  the  survival  statute.  See  generally  Soroka  v.  Beloff,  93 
F.  Supp.  at  644.  The  District  of  Columbia  survival  statute 
is  thus  no  bar  to  the  maintenance  of  plaintiffs'  claims. 
[Slip  Opinion  at  3-4;  this  report  at  201-202.] 

It  was  also  noted  in  the  memorandum  and  order  that  it  did  not 
appear  to  a  legal  certainty  that  plaintiffs'  claims  were  for  less 
than  the  necessary  jurisdictional  amount  and  therefore  dismissal 
on  that  basis  would  be  improper. 

Status.—  The  case  is  pending  in  the  U.S.  District  Court. 

The  full  text  of  the  decision  of  the  Court  of  Appeals  in  the 
criminal  action  for  contempt  of  Congress  was  printed  in  the  "Deci- 
sions" section  of  the  report  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  December  1972. 
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The  full  text  of  the  decision  of  October  28,  1975,  of  the  Court  of 
Appeals  was  printed  in  the  "Decisions"  section  of  the  report  of 
Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Congress, 
December  31,  1975. 

The  full  text  of  the  decision  of  December  21,  1976,  of  the  Court  of 
Appeals  en  banc  was  printed  in  the  *  'Decisions"  section  of  the 
report  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  December  1976. 

The  District  Court's  memorandum  and  order  of  January  17, 
1979,  is  printed  in  the  "Decisions"  section  of  this  report  at  199. 

Hutchinson  v.  Proxmire 

No.  78-680  (U.S.  Supreme  Court) 

Brief — On  April  18,  1975,  Senator  William  Proxmire,  Chairman 
of  the  Subcommittee  on  Housing  and  Urban  Development  and 
Independent  Agencies  of  the  Senate  Appropriations  Committee, 
which  has  jurisdiction  over  funds  for  the  National  Science  Founda- 
tion, the  National  Aeronautics  and  Space  Administration,  and  the 
Office  of  Naval  Research,  made  a  statement  on  the  floor  of  the 
Senate  relating  to  certain  research  contracts  awarded  by  those 
agencies  to  Dr.  Ronald  R.  Hutchinson,  a  Michigan  research  scien- 
tist. A  press  release  which  consisted  almost  entirely  of  quotations 
from  the  Senator's  floor  statement  was  authorized  by  Senator  Prox- 
mire's  office  and  issued  by  the  Senate  Service  Department,  and  at 
about  the  same  time,  Morton  Schwartz,  an  aide  to  Senator  Prox- 
mire, allegedly  telephoned  various  Federal  agencies  in  an  attempt 
to  persuade  those  agencies  to  terminate  grants  or  contracts  for 
research  being  performed  by  Dr.  Hutchinson.  Senator  Proxmire 
appeared,  7  months  later,  on  a  nationally  syndicated  television 
show.  During  that  appearance  Senator  Proxmire  made  statements 
regarding  the  expenditure  of  Federal  funds  for  study  of  certain 
aspects  of  the  behavior  of  monkeys,  rats,  and  human  beings.  [Al- 
though this  was  Dr.  Hutchinson's  project,  he  was  not  mentioned  by 
name  during  Senator  Proxmire's  appearance.] 

On  April  15,  1976,  Dr.  Hutchinson  filed  a  $6  million  slander  and 
libel  action  in  the  U.S.  District  Court  for  the  Western  District  of 
Wisconsin  against  Senator  Proxmire  and  his  aide  alleging  that 
they  "maliciously  and  with  knowledge  of  the  consequences  of  their 
conduct  interfered  with  the  numerous  valid  contractual  relation- 
ships that  the  plaintiff  had  with  the  supporters  of  his  research." 
Dr.  Hutchinson's  complaint  seeks  relief  based  on  the  statements 
made  in  the  press  release,  on  the  television  show,  and  by  Mr. 
Schwartz  over  the  telephone  to  the  various  Federal  agencies. 

The  defendants  filed  a  motion  with  the  court  on  June  10,  1976,  to 
have  the  case  transferred  to  the  District  of  Columbia. 

On  June  11,  1976,  the  court  issued  an  order  by  U.S.  District 
Court  Judge  Doyle  in  which  he  disqualified  himself  from  the 
action.  The  case  was  transferred  to  the  Northern  District  of  Illi- 
nois, since  Judge  Doyle  was  the  only  judge  in  the  Western  District 
of  Wisconsin.  The  case  was  still  docketed  in  the  Wisconsin  court, 
however,  and  was  handled  as  if  it  were  there. 

Senator  Proxmire  filed  a  motion  to  dismiss  or,  alternatively,  for 
summary  judgment  on  July  9.  In  it  he  claimed:  (1)  that  the  alleged 
misconduct  was  legitimate  legislative  activity  and,  accordingly,  ab- 
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solutely  privileged;  (2)  that  his  statements  and  inquiries  about  the 
use  of  public  funds  were  privileged;  and  (3)  that  there  is  no  factual 
basis  which  will  support  a  finding  for  the  plaintiff. 

On  December  23,  1976,  the  court  granted  defendants'  motion  for 
summary  judgment,  with  a  written  opinion  to  be  issued  by  January 
23,  1977.  Subsequently  the  court  extended  until  April  27,  1977,  the 
date  for  filing  its  memorandum. 

On  April  22,  1977,  the  court  issued  its  opinion.  It  concluded  that 
in  order  to  determine  whether  Senator  Proxmire  should  be  granted 
summary  judgment  three  issues  had  to  be  resolved: 

(1)  Whether  the  investigative  activities  of  a  Senator  in 
connection  with  the  duties  as  a  Member  of  Senate  subcom- 
mittees were  privileged. 

(2)  Whether  a  press  release  issued  by  the  United  States 
Senate  Service  Department  and  containing  the  Substance 
of  a  Senate  floor  speech  by  the  United  States  Senator  was 
privileged  under  the  Speech  or  Debate  clause  of  the 
United  States  Constitution; 

(3)  Whether  the  statements  made  by  the  United  States 
Senator  to  his  constituents  and  in  a  television  appearance 
were  libelous  or  defamatory.  [Slip  Opinion  at  2.] 

For  purposes  of  determining  the  applicability  of  Speech  or 
Debate  clause  immunity  to  the  allegations  in  the  complaint  the 
court  divided  the  actions  of  Senator  Proxmire  and  Mr.  Schwartz 
into  four  phases: 

(1)  investigation  into  Federal  funding  of  Dr.  Hutchinson's  re- 
search; 

(2)  delivery  of  a  speech  on  the  Senate  floor  by  the  Senator  and 
issuance  of  a  press  release  reciting  the  facts  and  content  of  the 
Senate  speech; 

(3)  followup  investigation  by  the  Senator  and  his  staff  at  appro- 
priation hearings;  and 

(4)  the  Senator's  statement  on  the  Mike  Douglas  Show,  his  news- 
letter to  constituents,  and  his  other  comments  about  the  plaintiff. 

Citing  Eastland  v.  United  States  Servicemen's  Fund,  421  U.S.  491, 
503  (1975)  and  Doe  v.  McMillan,  412  U.S.  306,  314  (1973),  the  court 
stated  that: 

The  standard  for  involving  congressional  immunity  under 
article  I,  section  6  of  the  Constitution  is  the  standard  of 
legitimate  legislative  activity.  In  the  event  of  a  suit,  once 
it  is  determined  that  the  conduct  complained  of  meets  that 
standard,  the  action  must  be  dismissed.  [Slip  Opinion  at 
13.] 

While  noting  that  "considerable  confusion  exists  as  to  what  con- 
stitutes legitimate  legislative  activity,"  the  court  concluded  that  as 
to  the  aspects  of  the  case  related  to  the  investigations  conducted  by 
Senator  Proxmire  and  his  staff: 

In  this  case,  Senator  Proxmire  serves  on  several  subcom- 
mittees of  the  Senate  Committee  on  Appropriations.  These 
subcommittees  review  the  budgets  of  the  various  agencies 
with  which  Dr.  Hutchinson  has  contracted.  As  a  member 


27 

of  these  subcommittees,  Senator  Proxmire  votes  on  appro- 
priations, makes  recommendations  regarding  the  distribu- 
tion of  government  funds,  and  concerns  himself  with  their 
expenditure.  Therefore,  his  inquiries,  and  those  of  his  ad- 
ministrative assistant,  into  how  American  taxpayers' 
moneys  are  spent  by  the  agencies  over  which  the  subcom- 
mittees in  question  had  jurisdiction  were  privileged  as  le- 
gitimate legislative  activity  under  the  Kilbourn  test  [Kil- 
bourn  v.  Thompson,  103  U.S.  168  (1881)]  of  "things  general- 
ly done  in  a  session  of  the  House  by  one  of  its  members  in 
relation  to  the  business  before  it."  [Slip  Opinion  at  14.] 

Addressing  the  problems  of  the  speech  on  the  floor  of  the  Senate 
and  the  authorization  of  the  press  release  the  court  concluded  that 
in  both  instances  Senator  Proxmire  was  protected  by  Speech  or 
Debate  clause  immunity. 

In  regard  to  the  press  release,  the  court  found  Senator  Prox- 
mire's contention  that  his  authorization  of  the  press  release  was 
entitled  to  immunity  as  an  exercise  of  the  "informing  function"  to 
be  compatible  with  the  U.S.  Supreme  Court's  holdings  in  Doe  and 
Gravel  v.  United  States,  408  U.S.  606  (1972).  In  support  of  this  view 
the  court  noted  the  existence  of  the  franking  statute,  39  U.S.C. 
§  3210  (1970),  which  "promotes  the  'informing  function'  by  authoriz- 
ing free  use  of  the  mails"  and  cited  two  lower  court  cases  dealing 
with  the  use  of  the  frank  as  an  exercise  of  the  "informing  func- 
tion." Hoellen  v.  Annunzio,  348  F.  Supp.  305  (N.D.  111.  1972),  aff  d 
468  F.2d  522  (7th  Cir.  1972),  cert,  denied,  412  U.S.  953  (1973)  and 
Bowie  v.  Williams,  351  F.  Supp.  628  (E.D.  Pa.  1972).  The  court 
stated  that:  "that  press  release,  in  a  constitutional  sense,  was  no 
different  than  would  have  been  a  television  or  radio  broadcast  of 
his  speech  from  the  Senate  floor."  [Slip  Opinion  at  22.] 

As  to  the  remaining  issue  of  whether  Senator  Proxmire's  state- 
ment on  the  Mike  Douglas  Show,  his  references  in  his  newsletter  to 
Dr.  Hutchinson's  research  and  his  comments  to  news  reporters  and 
in  interviews  either  mentioning  Dr.  Hutchinson  by  name  or  merely 
alluding  to  the  Doctor's  work  were  libelous  or  defamatory,  the 
court  concluded  they  were  not. 

The  court  first  found  that  Dr.  Hutchinson  was,  for  purposes  of 
the  suit,  both  a  "public  figure"  and  a  "public  official."  Thus,  for  the 
plaintiff  to  recover,  it  must  be  found  that  not  only  did  Senator 
Proxmire  publish  a  defamatory  falsehood  about  him,  but  also  that 
the  publication  was  made  with  actual  malice;  that  is,  actual  knowl- 
edge of  falsity  or  reckless  disregard  of  the  truth  (New  York  Times 
Co.  v.  Sullivan,  376  U.S.  254,  279-280  (1964)). 

The  court  concluded  that  none  of  Senator  Proxmire's  statements 
met  the  threshold  requirements  set  forth  in  the  New  York  Times 
case. 

The  court  next  noted  that:  Even  if  for  the  purpose  of  this  suit  it 
is  found  that  Dr.  Hutchinson  is  a  private  person  so  that  First 
Amendment  protections  do  not  extend  to  Senator  Proxmire  and  his 
administrative  assistants,  relevant  State  law  dictates  the  grant  of 
summary  judgment.  Although  the  court  was  not  certain  which 
State's  law  would  be  appropriately  applicable  to  this  case,  the 
District  of  Columbia's  ("the  place  where  the  defendants  work  and 
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their  allegedly  wrongful  conduct  originated"  [Slip  Opinion  at  34]  or 
Michigan's  ("the  plaintiffs  domicile  where  the  inquiry  presumably 
had  effect"  [Slip  Opinion  at  34]),  it  concluded  that  by  applying  the 
relevant  law  of  either  jurisdiction  Dr.  Hutchinson  would  be  unable 
to  recover  in  this  action. 

The  court  then  granted  Senator  Proxmire's  motion  for  summary 
judgment.  Additionally,  the  court  stated  that  unless  the  plaintiff 
could  show  why  it  should  not  so  order,  it  would  within  30  days 
dismiss  the  complaint  against  Mr.  Schwartz. 

On  May  20,  1977,  Dr.  Hutchinson  filed  notice  of  appeal.  On  June 
22,  1977,  the  District  Court  dismissed  the  complaint  against  Mr. 
Schwartz.  The  appeals  were  consolidated  on  July  29,  1977. 

The  appeals  were  argued  on  January  9,  1978. 

The  U.S.  Court  of  Appeals  for  the  Seventh  Circuit  issued  its 
opinion  on  June  30,  1978,  affirming  the  judgment  of  the  District 
Court.  Senior  Circuit  Judge  Castle,  writing  for  the  court,  described 
the  issues  on  appeal  as  whether  the  alleged  acts  complained  of  are 
within  the  legitimate  legislative  sphere  and  hence  absolutely 
immune  from  suit  and,  to  the  extent  not  so  immune,  whether  they 
are  protected  by  the  qualified  privilege  of  the  First  Amendment. 

In  analyzing  the  question  of  the  possible  applicability  of  absolute 
legislative  immunity  under  the  Speech  or  Debate  clause,  the  court 
divided  the  allegations  of  the  plaintiff  into  four  parts:  (1)  the  fol- 
lowup  telephone  calls  to  administrative  agencies;  (2)  the  press  re- 
lease of  the  speech;  (3)  the  newsletters;  and  (4)  the  television,  radio, 
and  other  interviews. 

In  considering  the  phone  calls  to  NSF,  NASA,  and  NIDA,  the 
court  relied  upon  Gravel  v.  United  States,  408  U.S.  606  (1978), 
McSurely  v.  McClellan,  553  F.2d  1277  (D.C.  Cir.  1976)  (en  banc), 
cert,  dismissed  as  improvidently  granted  sub  nom.,  McAdams  v. 
McSurely,  438  U.S.  189  (1978),  and  especially  United  States  v.  John- 
son, 383  U.S.  169  (1966).  Specifically,  the  court  held  that: 

[W]hile  there  may  be  cases  where  the  postinvestigation 
contact  with  administrative  agencies  is  so  integral  to  the 
investigation  or  other  protected  activities  that  application 
of  absolute  immunity  would  be  compelled,  the  phone  calls 
to  NSF,  NASA,  and  NIDA  in  this  case  cannot  be  accorded 
Speech  or  Debate  protection.9 


9  The  District  Court  did  not  specifically  address  the  Speech  or  Debate 
status  of  the  followup  phone  calls.  It  appears,  however,  that  the  court 
below  viewed  these  actions  as  merely  a  part  of  the  total  investigation  and 
therefore  absolutely  privileged.  431  F.  Supp.  at  1321-22.  In  light  of  the 
language  in  Gravel,  we  must  disagree. 

[Slip  Opinion  at  7.] 

The  press  release  was  held  to  be  protected  by  Speech  or  Debate 
clause  immunity.  In  reaching  this  holding,  the  court  relied  upon 
the  standard  put  forth  in  Doe  v.  McMillan,  412  U.S.  306  (1973), 
wherein  the  Supreme  Court  held  that  the  availability  of  legislative 
immunity  in  a  situation  where  distribution  of  information  outside 
Congress  has  occurred  depends  upon  whether  the  ' 'legitimate  legis- 
lative needs"  of  Congress  have  been  exceeded.  Regarding  the  press 
release  in  the  instant  case,  Judge  Castle's  opinion  stated: 
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Given  the  enormous  amount  of  material  addressed  by  Con- 
gress each  day,  strategic  press  releases  may  serve  to  alert 
a  representative's  colleagues  about  a  matter  of  particular 
importance  as  well  as  to  inform  the  appropriate  Federal 
agencies  and  the  public  who  can  then  comment  on  proper 
legislative  action.  We  find  the  limited  facilitation  of  press 
coverage  of  congressional  action  in  this  case  to  be  protect- 
ed by  the  Speech  or  Debate  Clause.  [Slip  Opinion  at  9.] 

The  Court  of  Appeals  also  found  the  newsletters  mailed  to  Sena- 
tor Proxmire's  constituents  to  be  protected  by  the  Speech  or  Debate 
clause,  stating  that: 

If  the  informing  function,  even  though  limited,  is  to  be 
accorded  any  absolute  immunity,  it  must  be  in  a  case  such 
as  this.  Senator  Proxmire's  newsletter  informed  his  con- 
stituents of  his  particular  responsibilities  as  a  member  of 
the  Senate  Committee  on  Appropriations.  Denying  a  repre- 
sentative protection  for  newsletters  to  his  constituents  in 
circumstances  such  as  this  would  effectively  isolate  the 
legislator  from  the  people  who  elected  him.  [Slip  Opinion 
at  10.] 

Any  defamatory  remarks  which  may  have  been  made  by  Senator 
Proxmire  in  television,  radio  or  other  interviews,  however,  were 
found  by  the  court  to  be  unprotected  by  the  Speech  or  Debate 
clause.  Absent  special  circumstances,  the  court  held,  public  dis- 
semination of  information  in  such  manner  must  be  viewed  as  too 
far  removed  from  serving  legitimate  legislative  needs,  since  such 
methods  are  not  generally  necessary  to  the  carrying  out  of  a  legis- 
lator's informing  function  and  are  more  often  used  for  political 
purposes. 

Having  found  the  telephone  calls  to  administrative  agencies  and 
the  interviews  to  be  unprotected  by  the  Speech  or  Debate  clause, 
the  court  then  considered  whether  the  statements  made  in  those 
communications  were  protected  by  the  qualified  privilege  provided 
by  the  First  Amendment  right  to  free  speech.  The  opinion  of  the 
Court  of  Appeals  did  not  reach  the  issue  of  whether  the  statements, 
if  unprotected,  would  constitute  defamation  under  the  applicable 
local  law,  since  it  went  no  further  than  to  agree  with  the  District 
Court  that  summary  judgment  on  First  Amendment  grounds  was 
proper.  Dr.  Hutchinson  was  correctly  found  by  the  District  Court  to 
be  a  public  figure  and  hence,  Judge  Castle  stated  he  would  have  to 
show  that  the  statements  were  made  with  "actual  malice,"  that  is, 
with  actual  knowledge  that  the  statements  were  false  or  with 
reckless  disregard  for  their  truth  or  falsity,  in  order  to  disallow  the 
qualified  protection  of  the  First  Amendment.  The  District  Court 
was  held  to  have  correctly  found  that  Dr.  Hutchinson  had  shown 
neither  of  these  things. 

Finally,  the  court  rejected  Dr.  Hutchinson's  contention  that,  even 
if  the  defendants  are  shielded  by  the  First  Amendment  from  liabili- 
ty for  defamation,  the  District  Court  erred  in  not  allowing  a  trial  of 
the  other  claims  made  in  the  complaint,  interference  with  contrac- 
tual relations,  intentional  infliction  of  emotional  anguish,  and  inva- 
sion of  privacy.  The  Court  of  Appeals  saw  these  as  no  more  than 
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the  results  of  defendant's  statements,  which  must  be  privileged  if 
the  statements  themselves  are  privileged,  since  to  hold  otherwise 
would  defeat  the  privilege  of  the  statements. 

A  petition  for  rehearing  was  filed  on  July  14,  1978,  and  denied  on 
July  26,  1978. 

Dr.  Hutchinson  filed  a  petition  for  writ  of  certiorari  in  the 
United  States  Supreme  Court  on  October  20,  1978.  As  enumerated 
in  his  petition,  the  issues  presented  are:  (1)  whether  statements 
made  in  press  releases  and  newsletters  are  protected  under  the 
Speech  or  Debate  clause;  (2)  whether  he  is  a  "public  figure"  within 
the  meaning  of  Gertz  v.  Robert  Welch,  Inc.,  418  U.S.  323  (1974);  and 
(3)  whether  there  is  a  genuine  issue  of  fact  as  to  the  issue  of 
malice. 

Senator  Proxmire  and  Mr.  Schwartz  filed  a  brief  in  opposition  to 
Dr.  Hutchinson's  petition  on  November  22,  1978.  In  their  brief, 
they  argued  that  the  Court  of  Appeals  had  properly  decided  the 
Speech  or  Debate  issue  and  was  correct  in  finding  their  actions 
privileged  under  the  First  Amendment,  in  finding  Dr.  Hutchinson 
to  be  a  public  figure,  and  in  finding  an  absence  of  actual  malice  in 
the  record. 

On  January  8,  1979,  the  petition  for  writ  of  certiorari  was  grant- 
ed and  the  case  was  set  for  oral  argument  with  No.  78-5414, 
Wolston  v.  Reader's  Digest  Association. 

Dr.  Hutchinson  filed  his  brief  on  February  22,  1979. 

On  February  23,  1979,  the  American  Psychological  Association 
filed  a  brief  as  amicus  curiae. 

On  March  26,  1979,  the  Speaker  of  the  House,  Thomas  P. 
O'Neill;  the  Majority  Leader  of  the  House,  Jim  Wright;  and  the 
Minority  Leader  of  the  House,  John  J.  Rhodes,  filed  with  the 
Court  a  brief  as  amici  curiae. 

On  March  29,  1979,  the  President  Pro  Tempore  of  the  Senate, 
Warren  G.  Magnuson;  the  Majority  Leader  of  the  Senate,  Robert 
C.  Byrd;  the  Minority  Leader  of  the  Senate,  Howard  H.  Baker,  Jr.; 
and  Senator  Claiborne  Pell,  Chairman,  and  Senator  Mark  O.  Hat- 
field, Ranking  Minority  Member,  Committee  on  Rules  and  Admin- 
istration, filed  a  brief  with  the  Court  on  behalf  of  the  Senate,  as 
amici  curiae. 

Status. — The  case  is  pending  before  the  U.S.  Supreme  Court. 

The  decision  of  the  United  States  District  Court  for  the  Northern 
District  of  Illinois  is  printed  in  the  ' "Decisions"  section  of  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  Part  2, 
August  15,  1977. 

The  opinion  of  the  Court  of  Appeals  is  printed  in  the  ' 'Decisions" 
section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  Part  5,  September  15,  1978. 

United  States  v.  Helstoski 

No.  78-349  (U.S.  Supreme  Court) 
and, 

Helstoski  v.  Meanor 

No.  78-546  (U.S.  Supreme  Court) 
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Brief.— On  June  2,  1976,  then-Representative  Henry  Helstoski 
was  indicted  by  a  grand  jury  on  three  counts  of  soliciting  and 
accepting  bribes  from  Chilean  and  Argentinean  aliens  in  exchange 
for  introducing  private  citizenship  bills  in  Congress,  with  the  intent 
of  delaying  the  aliens'  deportation.  The  indictment  also  included 
three  counts  of  conspiracy  and  obstruction  of  justice  and  four 
counts  of  lying  to  a  Federal  grand  jury.  Indicted  with  Mr.  Helstoski 
were  two  members  of  his  Congressional  district  staff  and  the  trea- 
surer of  his  reelection  committee. 

Before  trial  was  scheduled  to  begin  on  8  counts  of  a  12-count 
indictment,  Mr.  Helstoski  moved  to  dismiss  the  first  4  counts.  His 
dismissal  motion  was  predicated  upon  the  Speech  or  Debate  clause, 
Article  I,  Section  6  of  the  U.S.  Constitution.  As  enunciated  by  the 
court,  in  its  opinion  filed  on  February  18,  1977,  "The  defendant's 
position  is  that  since  the  Speech  or  Debate  clause  precludes  inquiry 
by  a  grand  jury  into  the  performance  of  his  legislative  acts,  and 
since  the  grand  jury  obviously  made  such  an  inquiry,  the  implicat- 
ed counts  of  the  indictment  are  vitiated."  [United  States  v.  Hel- 
stoski,  Criminal  Action  No.  76-201  (D.N.J.);  Slip  Opinion  at  2.] 

The  Government  opposed  the  dismissal  motion  asserting  that  an 
indictment,  valid  on  its  face,  may  not  be  attacked  on  the  ground 
that  incompetent  or  privileged  evidence  was  presented  to  the  in- 
dicting grand  jury.  Alternatively,  the  Government  argued  that  the 
voluntary  testimony  about  legislative  activity  given  by  the  defend- 
ant to  the  grand  jury  and  during  a  prior  trial  of  another  individu- 
al, alleged  in  the  contested  indictment  to  be  a  coconspirator  of  the 
defendant,  constituted  a  waiver  of  Speech  or  Debate  clause  rights. 
Such  waiver,  the  Government  further  argued,  precluded  Mr.  Hel- 
stoski from  attacking  the  validity  of  the  indictment  and  " renders 
evidence  of  his  legislative  acts  admissible  at  trial  for  the  purpose  of 
establishing  his  guilt."  [Slip  Opinion  at  2-3.] 

As  to  Mr.  Helstoski's  motion  to  dismiss  four  counts  of  the  indict- 
ment, the  court  concluded  that  such  dismissal  was  not  required. 

The  court  noted: 

Defendant  Helstoski's  contention  that  Counts  I  through 
IV  of  the  indictment  must  be  dismissed  because  the  indict- 
ing grand  jury  heard  evidence  regarding  his  legislative 
acts  is  untenable.  United  States  v.  Johnson,  419  F.2d  56 
(4th  Cir.  1969).  This  is  not  because  there  is  any  question 
that  a  Member  of  Congress  may  not  be  called  to  answer 
for  his  legislative  acts  before  a  grand  jury,  Gravel  v. 
United  States,  408  U.S.  606  (1972),  but  because  courts 
simply  will  not  go  behind  the  face  of  an  indictment,  once  it 
is  returned,  in  order  to  test  the  competency  of  the  evidence 
adduced  before  the  grand  jury.  United  States  v.  Calandra, 
414  U.S.  338  (1974);  Lawn  v.  United  States,  355  U.S.  339 
(1958);  Costello  v.  United  States,  350  U.S.  359  (1956);  Holt  v. 
United  States,  218  U.S.  245  (1910);  United  States  v.  Blue, 
384  U.S.  251,  255  n.3  (1966)  (dictum).  This  rule  governs 
whether  the  evidence  before  the  grand  jury  is  attacked  on 
the  ground  it  is  hearsay,  United  States  v.  Costello,  supra, 
or  on  the  ground  the  evidence  was  obtained  and  set  before 
the  grand  jury  in  violation  of  the  Constitution,    United 
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States  v.   Calandra,   supra;  Holt  v.    United  States,  supra; 
United  States  v.  Blue,  supra.  [Slip  Opinion  at  3.] 

As  to  Mr.  Helstoski's  assertion  that  the  four  counts  of  the  indict- 
ment should  be  thrown  out  because  of  their  "express  reference"  to 
his  legislative  actions,  the  court,  relying  on  Supreme  Court  deci- 
sions in  United  States  v.  Johnson,  383  U.S.  169  (1966),  and  United 
States  v.  Brewster,  408  U.S.  501  (1972),  declared  that  the  counts 
involved  did  not  violate  the  Speech  or  Debate  clause  "merely  be- 
cause they  make  reference  to  alleged  legislative  acts  of  defendant 
Helstoski."  [Slip  Opinion  at  8.J 

While  the  court  concluded  that  presentation  of  such  material  to 
the  grand  jury  was  not  a  proper  basis  for  dismissing  the  indict- 
ment, it  nonetheless  rejected  the  Government's  contention  that  Mr. 
Helstoski's  pretrial  testimony  waived  the  Speech  or  Debate  clause 
protection  to  which  he  was  entitled  at  trial. 

On  this  point  the  court  stated: 

[T]he  purpose  of  the  Speech  or  Debate  Clause  is  to  insu- 
late the  independent  activities  of  the  legislature  from  ex- 
ecutive and  judicial  interference.  This  purpose  can  be 
achieved  only  if  the  executive  is  barred  from  utilizing 
evidence  of  legislative  acts,  and  if  the  judiciary  refuses  to 
receive  evidence  of  such  acts,  in  a  criminal  prosecution  of 
a  legislator.  I  therefore  believe  that  what  the  Speech  or 
Debate  Clause  does  is  to  erect  an  absolute  constitutional 
immunity  in  favor  of  a  member  of  Congress  from  having 
evidence  of  his  legislative  acts  used  in  litigation  against 
his  interests.  I  am  not  certain  whether  a  member  of  Con- 
gress has  the  power  to  waive  this  immunity.  But  I  am 
certain  that  if  such  power  exists,  it  is  consistent  with  the 
consitutional  obligation  of  the  judiciary  to  eschew  interfer- 
ence with  the  legislature  that  the  courts  employ  a  strin- 
gent test  before  finding  such  a  waiver  in  a  given  case.  A 
waiver  of  the  Speech  or  Debate  immunity  ought  not  be 
found  by  implication.  Such  a  waiver  may  be  found  only 
where  it  has  been  clearly  demonstrated  that  a  legislator 
has  expressly  waived  his  Speech  or  Debate  immunity  for 
the  precise  purpose  for  which  the  Government  seeks  to  use 
evidence  of  his  legislative  acts.  A  less  stringent  standard 
would  vitiate  the  prophylactic  purpose  underlying  the 
Speech  or  Debate  Clause.  It  is  clear  that  by  the  above 
standard,  Helstoski  has  not  waived  his  Speech  or  Debate 
immunity  from  having  evidence  of  his  prior  legislative  acts 
used  against  him  in  the  instant  criminal  prosecution.  Ac- 
cordingly, such  evidence  may  not  be  admitted  at  trial  on 
the  ground  of  waiver.  [Slip  Opinion  at  16-17.] 

Turning  to  the  Government's  motion  seeking  a  pretrial  ruling  on 
the  admissibility  of  evidence  the  court  stated  the  general  proposi- 
tion that: 

[I]t  is  clear  that  the  Speech  or  Debate  Clause  creates  no 
impediment  to  the  introduction  of  evidence  of  an  agree- 
ment by  Helstoski  to  perform  in  futuro  a  legislative  act. 
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What  is  forbidden  is  the  introduction  of  evidence  of  his 
past  performance  of  such  an  act.   [Slip  Opinion  at   17.] 

As  to  Mr.  Helstoski's  particular  situation  the  court  noted: 

The  Government  argues,  however,  that  Helstoski's  state- 
ments, both  verbally  and  in  writing,  referring  to  the  intro- 
duction of  private  immigration  bills,  do  not  constitute  leg- 
islative acts  and  thus  may  be  admitted.  The  argument  is 
beside  the  point.  The  offered  evidence  contains  reference 
to  Helstoski's  past  performance  of  a  legislative  act,  and  the 
Speech  or  Debate  Clause  forbids  use  of  such  evidence 
during  the  Government's  case-in-chief.  The  same  is  true  of 
the  thesis  that  Helstoski's  statements  reciting  the  past 
performance  of  a  legislative  act  may  be  used,  not  to  cor- 
roborate the  existence  of  a  bribe,  but  on  issues  such  as 
motive,  intent,  knowlege  and  the  like.  This  ignores  the 
absolute  command  of  the  Speech  or  Debate  Clause  as  con- 
strued and  applied  in  Johnson  and  Brewster.  The  clause 
does  not  say  that  evidence  of  a  legislator's  past  perform- 
ance of  a  legislative  act  may  be  used  against  him  for  some 
purpose  but  not  others.  It  is,  rather,  that  such  evidence 
may  not  be  used  at  all.  If  the  Government,  for  whatever 
reason  cannot  prove  its  case  without  reference  to  Helstos- 
ki's past  performance  of  a  legislative  act,  then  the  prosecu- 
tion will  have  to  be  foregone.   [Slip  Opinion  at   17-18.] 

The  court  concluded  its  opinion  with  a  brief  discussion  of  the 
constitutional  power  of  the  House  and  Senate  to  "Determine  the 
Rules  of  Its  Proceedings,  punish  its  Members  for  Disorderly  Behav- 
ior, and  with  the  Concurrence  of  two-thirds,  expel  a  Member." 
[U.S.  Constitution,  Article  I,  Section  5,  clause  2.] 

This  power,  the  court  declared  would  be  an  appropriate  remedy 
for  those  actions  of  Members  of  Congress  '  'where  it  is  necessary  to 
call  into  question  their  legislative  acts  in  order  to  impose  [punish- 
ment]." [Slip  Opinion  at  18.] 

Reading  the  rulemaking  and  enforcement  powers  and  the  Speech 
or  Debate  Clause  together  the  court  concluded  that: 

The  Speech  or  Debate  Clause  expressly  permits  a 
member  to  be  called  into  question  before  the  House  on 
account  of  his  performance  of  a  legislative  act.  If  the 
House  does  not  exercise  the  power  conferred  by  the  Consti- 
tution to  discipline  its  own  members,  such  a  failure  pro- 
vides no  basis  for  the  executive  and  the  judiciary  to  inter- 
fere, ignore  the  Constitution,  and  violate  the  doctrine  of 
separation  of  powers.  [Slip  Opinion  at  19.] 

On  March  18,  1977,  the  Government  filed  a  notice  of  appeal. 

On  June  6,  1977,  the  court  granted  Mr.  Helstoski's  motion  to 
have  the  Government's  brief  and  appendix  suppressed  and  ordered 
the  brief  and  appendix  resubmitted  so  that  matters  not  properly 
subject  to  a  disclosure  at  that  time  might  be  filed  in  camera.  Mr. 
Helstoski  filed  a  petition  for  writ  of  mandamus /prohibition  on 
June  17,  1977,  in  the  Court  of  Appeals,  asserting  again  that  the 
indictment  violated  the  Speech  or  Debate  Clause.  [Helstoski  v. 
United  States,  No.  77-1800  (3d.  Cir.).]  On  June  28,  1977,  the  petition 
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and  the  appeal  were  consolidated  for  purposes  of  argument  and  for 
disposition  on  the  merits. 

On  October  6,  1977,  the  appeal  and  the  petition  were  argued 
before  a  three-judge  panel  of  the  United  States  Court  of  Appeals 
for  the  Third  Circuit. 

On  April  13,  1978,  the  Court  of  Appeals,  in  an  opinion  written  by 
Chief  Judge  Seitz,  denied  defendant's  petition  for  writ  of  manda- 
mus and  affirmed  the  judgment  of  the  District  Court. 

The  opinion  dealt  first  with  the  petition  for  writ  of  mandamus. 
In  describing  the  writ  of  mandamus,  the  court  noted: 

The  Supreme  Court  recently  has  emphasized  that,  in 
determining  when  it  is  ' 'appropriate' '  to  issue  the  writ  we 
must  keep  in  mind  that  "[t]he  remedy  of  mandamus  is  a 
drastic  one,  to  be  invoked  only  in  extraordinary  situa- 
tions." Kerr  v.  United  States  District  Court,  426  U.S.  394, 
402  (1976). 

Generally,  Federal  courts  have  used  the  writ  "to  confine 
an  inferior  court  to  a  lawful  exercise  of  its  prescribed 
jurisdiction  or  to  compel  it  to  exercise  its  authority  when 
it  is  its  duty  to  do  so."  Roche  v.  Evaporated  Milk  Associ- 
ation, 319  U.S.  21,  26  (1943),  quoted  in  Kerr  v.  United 
States  District  Court,  426  U.S.  394,  402  (1976).  And  while 
the  Supreme  Court  in  Kerr  noted  that  it  had  "not  limited 
the  use  of  mandamus  by  an  unduly  narrow  and  technical 
understanding  of  what  constitutes  a  matter  of  'jurisdic- 
tion,' "  the  Court  stressed  that  the  writ  should  issue  only 
in  extraordinary  situations:  "the  fact  still  remains  that 
'only  exceptional  circumstances  amounting  to  a  judicial 
"usurpation  of  power"  will  justify  the  invocation  of  this 
extraordinary  remedy.'  "  Kerr  v.  United  States  District 
Court,  426  U.S.  394,  402  (1976),  quoting  Will  v.  United 
States,  389,  U.S.  90,  95  (1967). 

In  order  to  further  the  congressional  determination  that 
appellate  review  should  come  only  after  final  judgment 
except  in  the  most  exceptional  circumstances,  the  courts 
also  have  required  that  even  where  circumstances  amount 
to  a  "judicial  usurpation  of  power,"  the  petitioner  must 
satisfy  certain  other  conditions  for  issuance  of  the  writ. 
Thus,  the  party  seeking  the  writ  must  have  no  other  ade- 
quate means  to  attain  the  relief  he  seeks.  And  petitioner 
must  also  show  that  his  right  to  issuance  of  the  writ  is 
clear  and  indisputable.  Id.  at  403. 

Finally,  "it  is  important  to  remember  that  issuance  of 
the  writ  is  in  large  part  a  matter  of  discretion  with  the 
court  to  which  the  petition  is  addressed."  [Slip  Opinion  at 
9-10.] 

Mr.  Helstoski's  argument  that  the  District  Court  was  without 
jurisdiction  to  try  him,  because  the  indictment  charged  him  with 
legislative  acts  and  so  violated  the  Speech  or  Debate  clause  privi- 
lege, was  rejected  by  the  court.  In  refuting  the  argument,  the  court 
held  that  the  indictment  was  not  materially  distinguishable  from 
that  upheld  by  the  Supreme  Court  in  United  States  v.  Brewster,  408 
U.S.  501  (1972).  The  Court  of  Appeals  noted  that  since  the  allega- 
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tions  of  the  indictment  charged  a  crime  even  without  reference  to 
any  acts  protected  from  inquiry  under  the  Speech  or  Debate  clause, 
Mr.  Helstoski  had  not  made  sufficient  showing  to  justify  issuance 
of  the  writ  on  Speech  or  Debate  grounds.  The  opinion  stated  that, 
in  so  holding,  no  opinion  was  expressed  as  to  whether,  or  in  what 
circumstances,  mandamus  might  be  appropriate  to  prevent  trial  of 
an  indictment  which  depended  upon  proof  of  materials  embraced 
by  the  Speech  or  Debate  clause. 

Also  rejected  was  the  assertion  by  Mr.  Helstoski  that  the  District 
Court's  order  prohibiting  the  introduction  at  trial  of  any  evidence 
by  the  Government  of  past  legislative  acts  was  an  attempt  by  that 
court  to  obtain  jurisdiction  over  an  indictment  otherwise  invalid 
under  the  Speech  or  Debate  clause.  By  modifying  the  proof  to  be 
presented  at  trial,  Mr.  Helstoski  charged,  the  District  Court  had 
' 'constructively  amended"  the  indictment,  thereby  depriving  him  of 
his  Fifth  Amendment  right  to  be  tried  only  upon  the  indictment  of 
a  grand  jury.  The  Court  of  Appeals  concluded  that  since  a  prima 
facie  case  may  be  established  under  18  U.S.C.  §  201(c)  without  any 
showing  of  legislative  acts  by  the  defendant,  as  Brewster  made 
clear,  the  District  Court's  evidentiary  limitation  did  not  modify  the 
proof  of  an  essential  element  of  the  offense  from  that  found  by  the 
grand  jury.  Hence,  the  order  in  question  did  not  constitute  a  "con- 
structive amendment"  of  the  indictment  changing  the  basic  theory 
of  the  offense  or  the  facts  considered  by  the  grand  jury. 

The  court  specifically  declared  that  it  expressed  no  opinion  as  to 
whether,  or  in  what  circumstances  the  '  'constructive  amendment" 
of  an  indictment  might  justify  issuance  of  a  writ  of  mandamus. 

Mr.  Helstoski,  in  seeking  the  writ  of  mandamus,  had  also  argued 
that  presentation  to  the  grand  jury  of  evidence  of  his  legislative 
acts  produced  an  indictment  beyond  the  grand  jury's  power  to 
return,  and  beyond  the  court's  jurisdiction  to  try.  The  Court  of 
Appeals  held  that  the  indictment  charges  an  offense  for  which  Mr. 
Helstoski  may  be  tried  without  violation  of  the  Speech  or  Debate 
clause,  and  the  indictment  is  valid  on  its  face.  The  Appeals  Court 
thus  concluded  that: 

Even  in  light  of  the  expansive  definition  of  "jurisdiction" 
that  the  Supreme  Court  has  adopted  in  evaluating  manda- 
mus petitions,  we  do  not  believe  that  in  these  circum- 
stances defendant's  allegations  concerning  the  grand  jury 
make  out  "  'exceptional  circumstances  amounting  to  a  judi- 
cial "usurpation  of  power"  [so  as  to]  justify  the  invocation 
of  this  extraordinary  remedy.'  "Kerr  v.  United  States  Dis- 
trict Court,  426  U.S.  394,  402  (1976),  quoting  Will  v.  United 
States,  389  U.S.  90,  95  (1967).  We  conclude  that  the  district 
court  has  jurisdiction  to  try  the  indictment  returned 
against  the  defendant  in  this  case,  and  accordingly  refuse 
to  grant  the  writ  on  grounds  of  grand  jury  abuse.  [Slip 
Opinion  at  15.] 

The  court  also  declared  that: 

Any  argument  that  the  important  policies  underlying 
the  [Speech  or  Debate]  Clause  require  dismissal  of  an  in- 
dictment returned  by  a  grand  jury  that  heard  evidence  in 
violation  of  the  Clause's  principles  does  not  go  to  the  juris- 
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diction  of  the  district  court,  but  to  the  proper  means  that 
this  court  should  use  to  effectuate  the  Clause.  As  such,  we 
believe  it  is  an  argument  better  left  for  decision  on  appeal 
from  a  final  judgment. 

We  also  note  that  it  is  far  from  "clear  and  indisputable" 
that  defendant  could  prevail  on  his  arguments  that  presen- 
tation to  the  grand  jury  of  evidence  in  violation  of  the 
Speech  or  Debate  Clause  requires  dismissal  of  the  indict- 
ment. The  Supreme  Court  consistently  has  refused  to 
countenance  challenges  to  the  competency  of  evidence  pre- 
sented to  a  grand  jury,  holding  that  a  valid  indictment 
returned  by  a  competent  grand  jury  is  enough  to  call  for  a 
trial.  United  States  v.  Calandra,  414  U.S.  338,  342-45 
(1974). 

Moreover,  in  United  States  v.  Johnson,  383  U.S.  169 
(1966),  the  Court  allowed  retrial  of  the  conspiracy  count 
even  though  it  was  clear  from  the  specification  of  a  legisla- 
tive act  in  the  overt  acts  supporting  that  conspiracy  count 
that  the  grand  jury  heard  evidence  that  the  Supreme 
Court  held  was  barred  at  trial  by  the  Speech  or  Debate 
Clause.  And  on  appeal  after  the  retrial,  the  Court  of  Ap- 
peals rejected  Johnson's  argument  that  the  indictment  was 
invalid  because  of  the  presentation  of  evidence  of  legisla- 
tive acts  to  the  grand  jury.  United  States  v.  Johnson,  419 
F.2d  56,  58  (4th  Cir.  1969),  cert,  denied  397  U.S.  1010  (1970). 
See  United  States  v.  Blue,  384  U.S.  251,  255  n.3  (1966).  [Slip 
Opinion  at  16-17.] 

The  Government's  arguments  that  Mr.  Helstoski's  petition  was 
untimely  and  that  he  had  waived  his  Speech  or  Debate  privilege 
were  not  addressed  by  the  Court  of  Appeals  since  his  petition  was 
denied  on  the  grounds  noted  above. 

The  opinion  turned  next  to  the  Government's  appeal  of  the  Dis- 
trict Court's  order  of  February  23,  1977,  prohibiting  the  introduc- 
tion by  the  Government  of  evidence  of  the  performance  of  past 
legislative  acts  by  Mr.  Helstoski.  The  Government  asserted  that 
the  Court  of  Appeals  had  jurisdiction  to  review  the  order  pursuant 
to  18  U.S.C.  §  3731  which  reads  in  pertinent  part: 

An  appeal  by  the  United  States  shall  lie  to  a  court  of 
appeals  from  a  decision  or  order  of  a  district  courts  [sic] 
suppressing  or  excluding  evidence  or  requiring  the  return 
of  seized  property  in  a  criminal  proceeding,  not  made  after 
the  defendant  has  been  put  in  jeopardy  and  before  the 
verdict  or  finding  on  an  indictment  or  information,  if  the 
United  States  attorney  certifies  to  the  district  court  that 
the  appeal  is  not  taken  for  purpose  of  delay  and  that  the 
evidence  is  a  substantial  proof  of  a  fact  material  in  the 
proceeding. 

Mr.  Helstoski's  contention  that  the  order  in  question  did  not 
suppress  or  exclude  any  specific  items  of  evidence,  and  thus  was 
not  of  the  type  granting  jurisdiction  to  the  Court  of  Appeals,  was 
rejected,  the  court  concluding: 
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In  light  of  the  congressional  intent  that  we  recognized  in 
Beck  that  §  3731  be  liberally  construed,  as  well  as  in  light 
of  the  statute's  specific  command,  we  believe  the  district 
court's  order  in  this  case  fairly  may  be  characterized  as 
one  "suppressing  or  excluding  evidence."  The  practical 
effect  of  the  district  court's  order  is  to  prevent  the  Govern- 
ment from  introducing  evidence  of  defendant's  past  legisla- 
tive acts  that  it  otherwise  almost  certainly  would  have 
introduced  at  trial.  Section  3731  was  designed  to  allow 
appeals  from  such  orders  to  insure  that  prosecutions  are 
not  unduly  restricted  by  erroneous  pretrial  decisions  to 
exclude  evidence.  [Slip  Opinion  at  19.] 

Turning  to  the  substantive  question,  the  Court  of  Appeals  reject- 
ed the  Government's  argument  that  it  should  be  permitted  to 
introduce  the  private  bills  themselves  and  correspondence  and  con- 
versations referring  to  Mr.  Helstoski's  legislative  acts  in  order  to 
prove  Mr.  Helstoski's  purpose  in  accepting  the  payments  in  ques- 
tion as  contrary  to  the  Supreme  Court's  holding  in  Brewster,  supra, 
and  United  States  v.  Johnson,  383  U.S.  169  (1966).  The  opinion 
stated  that  legislative  acts  may  not  be  shown  in  evidence  for  any 
purpose  in  this  prosecution  and  that  the  Government  may  not 
circumvent  this  prohibition  by  introducing  correspondence  and 
statements  which,  while  not  themselves  legislative  acts,  contain 
references  to  past  legislative  acts  on  the  part  of  Mr.  Helstoski.  The 
Court  of  Appeals  declared  that  to  allow  a  showing  of  legislative 
acts  by  such  secondary  evidence  could  render  the  absolute  prohibi- 
tion of  Brewster  meaningless  and  would  drastically  reduce  the  ef- 
fectiveness of  the  Speech  or  Debate  clause  and  discourage  the 
dissemination  of  information  about  legislative  activities  to  the 
public. 

The  Court  of  Appeals  also  found  that  Mr.  Helstoski  had  not 
waived  his  Speech  or  Debate  privilege  by  testifying  before  the 
grand  jury  about  legislative  acts.  While  noting  that  the  question  of 
whether  an  individual  legislator  may  waive  his  Speech  or  Debate 
privilege  is  an  open  one,  the  court  found  it  unnecessary  to  decide 
that  question  in  this  case.  Such  a  decision  was  found  to  be  unneces- 
sary since  the  Court  of  Appeals  agreed  with  the  District  Court's 
holding  that  the  purpose  of  the  Speech  or  Debate  clause  as  a 
protection  for  the  legislature  against  encroachment  by  the  other 
two  branches  precludes  the  finding  of  a  waiver  in  the  context  of  a 
criminal  prosecution  where  the  legislator  has  not  expressly  forfeit- 
ed his  privilege  for  the  purposes  for  which  the  Government  seeks 
to  use  the  evidence  of  his  legislative  acts.  On  the  facts  of  this  case, 
the  Court  of  Appeals  found  no  such  waiver. 

A  motion  for  rehearing  en  banc  filed  by  the  Government  on  June 
14,  1978,  on  the  issues  raised  in  its  appeal  was  denied  on  June  30, 
1978. 

The  Government  filed  a  petition  for  a  writ  of  certiorari  (No.  78- 
349)  in  the  United  States  Supreme  Court  on  August  29,  1978, 
seeking  review  of  two  questions.  First,  whether  the  Speech  or 
Debate  clause  bars  the  introduction  by  the  Government  of  any 
evidence  which,  although  not  a  legislative  act,  refers  to  the  defend- 
ant's past  performance  of  a  legislative  act.  Second,  whether  Mr. 
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Helstoski's  voluntary  testimony  and  production  of  documents 
before  the  grand  jury  constituted  a  waiver  of  that  privilege  in 
regard  to  the  use  of  the  testimony  and  documents  at  trial. 

On  September  29,  1978,  Mr.  Helstoski  also  filed  a  petition  for 
writ  of  certiorari  (No.  78-546)  in  the  Supreme  Court.  His  petition 
sought  review  of  the  judgment  of  the  Court  of  Appeals  insofar  as  it 
denied  a  petition  for  a  writ  of  mandamus.  In  the  petition,  Mr. 
Helstoski  noted  his  opposition  to  the  petition  filed  by  the  Govern- 
ment and  suggested  to  the  Court  the  possibility  of  consolidation  of 
two  petitions.  Mr.  Helstoski's  petition  presents  the  following  ques- 
tions for  review: 

1.  Does  the  United  States  District  Court  have  jurisdic- 
tion to  try  petitioner  on  an  indictment  which  on  its  face 
charges  that  as  a  Member  of  the  Congress  of  the  United 
States  he  performed  certain  specific  and  identified  legisla- 
tive acts,  to  wit,  the  introduction  of  bills  in  Congress,  with 
corrupt  motivation?  Under  the  Speech  or  Debate  Clause, 
does  not  Congress  have  exclusive  jurisdiction  to  inquire 
into  its  Members'  performance  of  legislative  acts? 

2.  May  an  indictment  of  a  Congressman  described  above, 
procured  by  calling  into  question  before  a  grand  jury  the 
legislative  acts  of  that  Congressman,  proceed  to  trial? 

3.  May  an  indictment  offensive  to  the  Speech  or  Debate 
Clause  on  its  face  and  in  the  means  by  which  it  was 
procured,  nevertheless  be  prosecuted  by  forbidding  proof  at 
trial  of  the  legislative  acts  alleged  in  the  indictment? 
Would  not  such  a  trial  procedure  amount  to  both  an  im- 
permissible manipulation  of  the  Speech  or  Debate  Clause 
and  a  constructive  amendment  of  the  indictment,  in  viola- 
tion of  the  Fifth  Amendment  right  to  be  tried  only  upon 
the  indictment  voted  by  a  grand  jury? 

(Petition  for  Writ  of  Certiorari  at  2-3,  Helstoski  v.  Meanor,  No. 
78-546.) 

The  Government  filed  a  brief  in  opposition  to  Mr.  Helstoski's 
petition  on  November  21,  1978.  In  its  brief,  the  Government  listed 
the  following  questions  as  being  presented  for  review: 

1.  Whether  an  indictment  charging  a  member  of  Con- 
gress with  bribery,  in  violation  of  18  U.S.C.  201(c),  is  inval- 
id because  it  contains  references  to  legislative  acts  that  are 
not  themselves  punishable  due  to  the  Speech  or  Debate 
Clause. 

2.  Whether  consideration  by  the  grand  jury  of  evidence 
showing  legislative  acts  deprives  the  district  court  of  juris- 
diction to  try  an  indictment  alleging  a  violation  of  18 
U.S.C.  201(c). 

3.  Whether  the  district  court's  restriction  of  the  govern- 
ment's proof  at  trial  to  prevent  references  to  legislative 
acts  constitutes  a  constructive  amendment  of  the  indict- 
ment. 

(Brief  for  the  United  States  in  Opposition  at  1-2,  Helstoski  v. 
Meanor,  No.  78-546.) 
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On  November  21,  1978,  Mr.  Helstoski  moved  in  the  U.S.  District 
Court  for  the  District  of  New  Jersey  to  dismiss  counts  VII  and  VIII 
of  the  indictment  for  failure  to  charge  an  offense  and  as  the 
product  of  the  presentation  to  the  grand  jury  of  materials  and  facts 
proscribed  by  the  Speech  or  Debate  clause. 

The  petitions  for  writ  of  certiorari  were  granted  and  consolidated 
on  December  11,  1978. 

Mr.  Helstoski  filed  his  brief  on  January  26,  1979. 

On  February  8,  1979,  the  Speaker  of  the  House,  Thomas  P. 
O'Neill,  Jr.  and  Congressman  Frank  Thompson,  Jr.  and  William 
L.  Dickinson,  Chairman  and  ranking  minority  member,  respec- 
tively, of  the  Committee  on  House  Administration  filed  a  motion 
for  leave  to  file  a  brief  as  amici  curiae.  The  motion  was  granted 
on  February  21,  1979.  The  brief  argued:  (1)  that  the  constitution 
vests  exclusive  authority  in  the  House  for  the  punishment  of 
Members  on  account  of  performance  of  legislative  acts  and  that 
the  House  has  appropriately  exercised  that  jurisdiction;  (2)  that 
an  indictment  based  on  grand  jury  review  of  specific  legislative 
acts  is  defective  and  cannot  stand  consistent  with  the  Speech  or 
Debate  clause;  (3)  that  the  decision  of  the  Court  of  Appeals  pro- 
hibiting the  introduction  of  legislative  acts  at  trial  regardless  of 
the  purpose  sought  to  be  achieved  by  such  proof  should  be  af- 
firmed and  (4)  that  the  protection  of  the  Speech  or  Debate  clause 
cannot  be  waived  and  that  any  judicially  fashioned  doctrine  of 
waiver  should  be  strictly  limited  and  precisely  defined. 

On  March  1,  1979,  Speaker  O'Neill  moved  for  leave  to  partici- 
pate in  oral  argument  as  amici  curiae. 

The  Government  filed  its  brief  on  March  13,  1979. 

Status. — The  cases  are  pending  before  the  U.S.  Supreme  Court. 

The  full  text  of  the  memorandum  and  order  of  the  District  Court 
is  printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  Part  1,  April  15, 
1977. 

The  opinion  of  the  Court  of  Appeals  is  printed  in  the  "Decisions" 
section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  Part  5,  September  15,  1978. 

Chase  v.  Kennedy 

Civil  Action  No.  77-2652  (Ninth  Cir.) 

Brief — Trueman  E.  Chase,  a  resident  of  California,  who  had  been 
unable  to  resolve  a  dispute  with  the  Social  Security  Administra- 
tion, sent  a  document  styled  "Congress  of  the  United  States  of 
America  *  *  *  Petition  for  Redress"  to  Senator  Edward  Kennedy  of 
Massachusetts,  intending  for  Senator  Kennedy  to  present  the  peti- 
tion to  the  Congress  or  one  of  its  committees.  Instead,  because  Mr. 
Chase  is  a  resident  of  California,  Senator  Kennedy  forwarded  the 
petition  to  Senator  Alan  Cranston  of  California. 

Senator  Kennedy  advised  Mr.  Chase  that  he  had  forwarded  the 
petition  to  Senator  Cranston.  Mr.  Chase  then  wrote  to  Senator 
Adlai  E.  Stevenson  III,  Chairman  of  the  Senate's  Select  Committee 
on  Ethics,  protesting  Senator  Kennedy's  action.  Senator  Stevenson 
forwarded  this  letter  to  Senator  Cranston  and  he  also  advised  Mr. 
Chase  that  he  had  done  so.  Upon  receipt  of  Mr.  Chase's  petition  at 
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his  Washington,  D.C.  office,  Senator  Cranston  forwarded  it  to  his 
San  Francisco  office. 

Mr.  Chase  then  filed  this  action  asserting  that  Senators  Kenne- 
dy, Stevenson,  and  Cranston  deprived  him  of  his  First  Amendment 
right  to  petition  the  Government  for  a  redress  of  grievances. 

On  July  12,  1977,  the  U.S.  District  Court  for  the  Southern  Dis- 
trict of  California  issued  its  decision.  Judge  Turrentine  dismissed 
the  action  concluding  that  Mr.  Chase  had  not  been  denied  his  right 
to  petition  the  Government.  Rather  he  "has  confused  his  right  to 
petition  with  a  supposed  right  to  have  his  petition  granted  or  acted 
upon  in  a  certain  way.  But  no  such  right  is  found  in  the  Constitu- 
tion." [Chase  v.  Kennedy,  Civil  Action  No.  77-305-T  (S.D.  Calif., 
July  12,  1977);  Slip  Opinion  at  2.] 

As  to  the  actions  of  the  Senators,  the  court  concluded  that  what- 
ever action  a  Senator  determines  to  take  with  petitions  is  "abso- 
lutely within  his  discretion  and  is  not  a  proper  subject  of  judicial 
inquiry,  even  if  it  might  appear  that  he  may  be  grossly  abusing 
that  discretion."  [Slip  Opinion  at  3.] 

On  July  18,  1977,  Mr.  Chase  filed  a  notice  of  appeal.  He  also  filed 
a  notice  of  direct  appeal  to  the  United  States  Supreme  Court  on 
September  7,  1977,  but  no  further  action  has  been  taken  in  regard 
to  that  appeal. 

Status. — The  appeal  is  now  pending  before  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit. 

The  complete  text  of  the  District  Court's  opinion  is  printed  in  the 
"Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  Part  2,  August  15,  1977. 

Rusack  v.  Harsha 

No.  77-1137  (M.D.Pa.) 

Brief. — On  December  16,  1977,  plaintiff,  Samuel  Rusack,  a 
United  States  Navy  civilian  employee  working  as  a  Supervisory 
Contract  Negotiator  at  the  United  States  Navy  Ships  Parts  Control 
Center  (hereinafter  "SPCC")  filed  a  defamation  action  in  the  U.S. 
District  Court  for  the  Middle  District  of  Pennsylvania.  The  action 
named  as  defendants  Representative  William  H.  Harsha,  Stanley 
L.  Bishop,  P.  J.  Kanistros,  and  Poli-Com,  Inc.  All  of  the  defendants 
filed  motions  to  dismiss.  Representative  Harsha  filed  a  motion  to 
dismiss  or  alternatively  for  summary  judgment. 

On  December  14,  1978,  in  a  memorandum  and  order  issued  by 
the  District  Court  granted  Congressman  Harsha's  motion  to  dis- 
miss and  rejected  those  of  the  other  defendants. 

The  facts  are  reported  in  the  court's  memorandum  and  order, 
which  states  in  pertinent  parts: 

According  to  plaintiffs  affidavit,  he  is  a  Supervisory 
Contract  Negotiator  *  *  *  at  the  SPCC.  His  authority  is 
derived  from  the  Armed  Forces  Procurement  Regulations, 
*  *  *.  He  is  one  of  eleven  individuals  who  have  buying 
and  contracting  officer  authority  at  the  SPCC.  His  duties 
include  solicitations  and  requests  for  proposals.  Further- 
more, as  a  contracting  officer  at  a  purchasing  office  such 
as  the  SPCC  *  *  *  he  is  authorized  to  enter  into  contracts 
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in  the  name  of  and  on  behalf  of  the  United  States  Govern- 
ment *  *  *. 

Defendant  Harsha  is  a  Representative  in  the  United 
States  House  of  Representatives  from  the  Sixth  Congres- 
sional District  of  Ohio.  He  is  the  ranking  minority  member 
*  *  *  of  the  House  Public  Works  Committee.  He  is  in- 
volved with  and  has  a  particular  concern  in  regard  to,  the 
spending  policies  of  the  United  States  Government.  *  *  * 
In  July  of  1977,  Mr.  Harsha  was  contacted  by  Mr.  Bishop 
involving  ' 'military  procurement  irregularities  and  taxpay- 
er waste."  *  *  *  Mr.  Bishop  presented  Mr.  Harsha  with 
material  which,  inter  alia,  dealt  with  plaintiff  Rusack  and 
his  involvement  with  a  particular  contract  and  award.  The 
material  was  reviewed  by  a  member  of  Mr.  Harsha's  staff 
who  then  forwarded  a  prepared  speech  to  the  Congress- 
man, who  reviewed  it  and  approved  it  for  delivery  and 
publication  in  the  Congressional  Record  of  August  3,  1977. 
[Slip  Opinion  at  12-13;  (footnotes  omitted).] 

It  was  this  August  3d  speech  which  Mr.  Rusack  alleged  contained 
defamatory  material,  specifically  that  he  was  charged  therein  with 
dishonest  and  illegal  conduct,  fraudulent  and  unethical  practices 
and  collusion  and  conspiracy  to  defraud. 

Following  the  speech  Congressman  Harsha  wrote  a  letter  to  Ad- 
miral T.  J.  Allhouse,  commanding  officer  at  the  SPCC  seeking 
material  concerning  the  award  which  was  part  of  the  basis  for  the 
August  3d  speech.  The  Admiral  sent  a  substantial  volume  of  mate- 
rial to  Congressman  Harsha.  This  material  was  made  available  to 
Mr.  Bishop  by  Congressman  Harsha  for  his  determination  of 
whether  it  was  responsive  to  the  Congressman's  request.  Mr. 
Bishop  determined  that  the  material  was  not  fully  responsive  and 
on  August  31,  1977,  Congressman  Harsha  sent  a  second  letter  to 
Admiral  Allhouse.  In  this  letter  Congressman  Harsha  sought  addi- 
tional material  and  made  several  statements  about  Mr.  Rusack 
which  Mr.  Rusack  alleged  were  defamatory.  Congressman  Harsha 
claimed,  and  Mr.  Rusack  did  not  contest  that  neither  he  nor  his 
staff  distributed  the  letter  to  the  general  public. 

The  SPCC,  responding  to  Congressman  Harsha's  letter  sent  addi- 
tional information  to  the  Congressman.  The  material  was  again 
analyzed  with  Mr.  Bishop's  help. 

After  Mr.  Bishop  had  analyzed  the  material  and  presented  his 
analysis  to  a  member  of  Congressman  Harsha's  staff,  that  staff 
member  edited  it  and  submitted  it  to  the  Congressman.  The  Con- 
gressman made  some  final  editorial  changes  and  presented  it  to  the 
Clerk  of  the  House  for  publication  in  the  Congressional  Record.  Mr. 
Rusack  charges  that  the  material  inserted  in  the  Record  contained 
defamatory  material. 

Mr.  Rusack  further  alleged  that  after  placing  the  two  speeches  in 
the  Record,  Congressman  Harsha  maliciously  distributed  and 
caused  to  be  republished  the  text  of  the  speeches.  Congressman 
Harsha  responded  that  he  sent  copies  of  his  correspondence  with 
the  SPCC,  and  their  responses  along  with  copies  of  his  speeches 
from  the  Record  to  the  U.S.  Attorney  for  the  District  of  Columbia, 
the  Attorney  General,  and  the  Office  of  the  Secretary  of  Defense. 
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Other  than  that  transmittal  and  the  ordinary  circulation  of  the 
Congressional  Record,  Congressman  Harsha  denied  any  republica- 
tion or  distribution  of  the  two  speeches. 

The  court,  in  its  opinion  of  December  14,  1978,  noted  three 
categories  into  which  the  activities  complained  of  by  Mr.  Rusack 
could  be  divided:  (1)  the  insertion  of  the  two  speeches  into  the 
Congressional  Record  and  the  general  distribution  of  those  Congres- 
sional Records;  (2)  the  August  31,  1977  letter  to  Admiral  Allhouse; 
and  (3)  the  forwarding  by  defendant  Harsha  of  the  copies  of  the 
two  Congressional  Records  and  copies  of  the  correspondence  be- 
tween himself  and  the  SPCC  to  the  United  States  Attorney  Gener- 
al, the  United  States  Attorney  and  the  District  of  Columbia,  and 
the  Office  of  the  Secretary  of  Defense. 

The  court  further  noted  the  grounds  on  which  Congressman 
Harsha  sought  dismissal: 

Summary  judgment  was  sought  on  the  grounds:  (1)  that 
all  the  activity  is  absolutely  privileged  under  the  Speech 
or  Debate  clause;  (2)  that  reports  of  alleged  criminal  be- 
havior to  appropriate  executive  officials  is  constitutionally 
privileged;  and  (3)  that  criticism  of  plaintiff  Rusack  is 
privileged  under  the  First  Amendment  because  the  plain- 
tiff is  a  public  official  and  the  record  establishes  that  there 
is  no  "New  York  Times  malice."  [Rusack  v.  Harsha  (77- 
1127),  Slip  Opinion  at  16.] 

Turning  first  to  the  assertion  that  Congressman  Harsha's  actions 
were  protected  by  Speech  or  Debate  clause  immunity,  the  court 
noted  that  Mr.  Rusack  conceded  that  congressman  Harsha's 
speeches  and  their  publication  in  the  Congressional  Record  were 
activities  which  were  absolutely  privileged  and  protected  by  the 
clause.  The  letter  of  August  31,  1977  to  Admiral  Allhouse,  the 
court  concluded,  was  also  protected  by  the  Speech  or  Debate  clause. 
The  court  declared: 

The  August  31,  1977  letter  to  Admiral  Allhouse  is  also 
behavior  which  is  encompassed  by  the  Clause.  It  has  long 
been  held  that  investigation  by  a  Congressman  regarding 
issues  over  which  legislation  may  be  had  is  legitimate 
legislative  activity  and,  therefore,  protected  by  the  Speech 
or  Debate  Clause.  See  Eastland  v.  United  States  Service- 
men's Fund,  421  U.S.  491,  504  (1975),  Doe  v.  McMillan,  412 
U.S.  306  (1973);  Watkins  v.  United  States,  354  U.S.  178 
(1957);  McGrain  v.  Daughterty,  273  U.S.  135  (1927),  Mc- 
Surely  v.  McClellan,  553  F.2d  1277,  1286-8  (D.C.  Cir.  En 
Banc  1976);  writ  of  cert,  dismissed  as  improvidently  grant- 
ed 46  U.S.L.W.  4878  (June  26,  1978).  The  power  over  appro- 
priations and  expenditures  is  at  the  heart  of  the  business 
of  Congress.  Article  1,  Section  8,  Clause  13  of  the  United 
States  Constitution  specifically  gives  Congress  power  over 
the  maintenance  of  the  Navy.  Knowing  how  the  Navy 
spends  the  money  allotted  to  it  by  Congress  is  essential  if 
Congress  is  going  to  be  able  to  exercise  its  power  with  any 
competency.  Defendant  Harsha's  letter  to  Admiral  All- 
house  was  an  attempt  to  get  needed  information,  and  as 
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such,  it  must  be  afforded  the  protection  of  the  Clause.  [Slip 
Opinion  at  18-19.  (Footnotes  omitted.)] 

Further,  finding  that  the  forwarding  of  the  copy  of  the  letter  to 
Admiral  Allhouse  and  the  two  Congressional  Records  to  the  United 
States  Attorney  for  the  District  of  Columbia,  the  United  States 
Attorney  General,  and  the  Office  of  the  Secretary  of  Defense  is 
protected  under  other  constitutional  provisions,  the  court  decided 
not  to  reach  the  question  of  whether  it  is  encompassed  by  the 
Speech  or  Debate  clause. 

The  court  declared  that  where  the  complaint  alleged  that  plain- 
tiff was  defamed  by  defendant  Harsha  in  regard  to  the  perform- 
ance of  his  (plaintiffs)  official  duty,  specifically  alleging  that  Mr. 
Harsha  accused  plaintiff  of  violating  18  U.S.C.  §  1001,  the  whole 
thrust  of  the  complaint  and  the  brief  in  opposition  to  the  motion 
was  that  defendant  Harsha  had  accused  plaintiff  of  criminal  acts. 
To  this  the  court  concluded: 

The  right  to  inform  federal  officials  of  possible  violations 
of  federal  law  continues  to  be  constitutionally  protected. 
See  United  States  v.  Guest,  383  U.S.  745,  771,  779  (1966), 
Harlan,  J.,  concurring  in  part  and  dissenting  in  part; 
Brennan,  J.  concurring  in  part  and  dissenting  in  part; 
Williams  v.  Allen,  439  F.2d  1398  (5th  Cir.  1971).  I  believe 
that  the  letter  to  Admiral  Allhouse  and  the  forwarding  of 
the  materials  to  the  United  States  Attorney  for  the  Dis- 
trict of  Columbia,  the  United  States  Attorney  General,  and 
the  Office  of  the  Secretary  of  Defense  are  protected  by  this 
constitutional  right  to  inform,  afford  defendant  immunity, 
and,  hence,  cannot  form  the  basis  of  a  defamation  action. 
[Slip  Opinion  at  21.  (Footnotes  omitted.)] 

Finally  the  court  addressed  the  question  of  whether  Congress- 
man Harsha's  statements  and  letters  were  protected  by  the  First 
Amendment.  The  court  first  found  that  Mr.  Rusack  was  a  public 
official.  The  court  declared: 

[i]t  is  *  *  *  evident  that  he  is  intimately  involved  in  the 
expenditures  of  public  funds,  a  matter  of  great  importance 
so  that  there  is  an  interest  in  his  qualifications  and  per- 
formance beyond  the  interest  which  might  be  associated 
with  any  governmental  employee.  He  is,  therefore,  a 
public  official  and  since  the  allegedly  defamatory  remarks 
dealt  with  his  performance  as  such  an  official  the  New 
York  Times  malice  standard  must  be  applied.  [Slip  Opinion 
at  23-24.] 

Reviewing  the  facts,  the  court  concluded  that,  as  a  matter  of  law, 
there  could  be  no  finding  of  malice  against  the  Congressman. 
In  conclusion,  the  court  declared: 

In  sum,  legislative  immunity  protects  defendant  Harsha 
from  suit  based  on  the  two  speeches,  their  insertion  in  the 
Congressional  Record,  and  the  letter  to  Admiral  Allhouse. 
The  right  to  inform  creates  a  constitutional  immunity 
from  suit  for  the  letter  to  Admiral  Allhouse  and  the  for- 
warding of  the  material  to  the  United  States  Attorney 


44 

General,  the  United  States  Attorney  for  the  District  of 
Columbia,  and  the  Office  of  the  Secretary  of  Defense,  and 
the  Constitutional  privilege  of  the  First  Amendment  en- 
compasses all  the  behavior  upon  which  this  action  is  based 
because,  as  a  matter  of  law,  plaintiff  is  a  public  official 
and  there  can  be  no  showing  of  New  York  Times  malice 
based  on  the  facts  in  the  record.   [Slip  Opinion  at  27.] 

Status. — The  case  is  still  pending  in  the  U.S.  District  Court  for 
the  Middle  District  of  Pennsylvania  as  to  defendants  P.  J.  Kanis- 
tros  and  Poli-Com,  Inc. 

The  opinion  of  the  District  Court  is  printed  in  the  "Decisions" 
section  of  the  report  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  current  to  December  31,  1978. 

In  re  Grand  Jury  Investigation  into  Possible  Violations  of  Title  18, 
United  States  Code,  Sections  201,  371,  1962,  1951,  1503,  1343 
and  1341.  (Newly  Reported  Case) 
No.  78-1755  (Third  Cir.) 

Brief. — This  case  arose  out  of  a  motion  filed  by  the  Government 
in  the  U.S.  District  Court  for  the  Eastern  District  of  Pennsylvania 
for  the  production  of  congressional  records  from  the  Clerk  of  the 
U.S.  House  of  Representatives,  Edmund  L.  Henshaw.  (Misc.  No.  78- 
142).  The  records  sought  consisted  of  telephone  toll  records  of  all 
telephone  calls  from  or  charged  to  the  Office  of  then-Representa- 
tive Joshua  Eilberg  for  the  years  1973  through  and  including 
March  2,  1978.  The  motion  was  granted  on  March  6,  1978  by  the 
District  Court  which  issued  written  findings  that  the  documents 
sought  were  necessary,  material  and  relevant  to  a  pending  Grand 
Jury  investigation.  The  Clerk  of  the  House  was  ordered  to  produce 
the  documents  before  the  Grand  Jury  on  March  16,  1978. 

Congressman  Eilberg  filed  a  motion  on  March  15,  1978  for  leave 
to  intervene  and  for  an  order  quashing  the  subpoena  duces  tecum. 

District  Judge  Fullam  issued  a  memorandum  and  order  on  May 
5,  1978  granting  Representative  Eilberg's  motion  to  intervene  and 
denying  his  motion  to  quash. 

On  May  16,  1978,  Congressman  Eilberg  filed  a  motion  for  recon- 
sideration of  his  motion  to  quash. 

On  June  2,  1978  a  memorandum  and  order  was  filed  in  the 
District  Court  denying  the  motion  for  reconsideration,  but  ordering 
that  no  evidence  concerning  the  contents  of  telephone  conversa- 
tions reflected  in  the  subpoenaed  records  be  presented  to  the  Grand 
Jury  except  with  approval  of  the  Court  after  in  camera  proceed- 
ings. 

Congressman  Eilberg  filed  a  notice  of  appeal  on  June  9,  1978. 

On  June  30,  1978,  Representative  Eilberg  filed  his  appellant's 
brief. 

The  Government  filed  its  brief  as  appellee  on  July  24,   1978. 

On  August  3,  1978,  the  Clerk  of  the  House  moved  to  file  out  of 
time  a  brief  as  amicus  curiae.  The  motion  was  granted  and  the 
brief  was  filed  on  August  10,  1978. 

The  appeal  was  argued  on  September  7,  1978. 

On  September  8,  1978,  Philadelphia  Newspapers,  Inc.  and  James 
Smith  petitioned  for  leave  to  intervene  and  for  access  to  District 
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Court  records  which  had  been  sealed  by  the  District  Court  and  the 
Court  of  Appeals. 

The  Clerk  of  the  House  filed  a  supplemental  brief  on  September 
12,  1978. 

On  September  13,  1978,  the  Government  filed  an  answer  to  the 
petition  of  Philadelphia  Newspapers,  Inc.  and  Mr.  Smith. 

Supplemental  briefs  were  filed  by  Congressman  Eilberg  and  the 
Government  on  September  15,  1978,  and  September  19,  1978,  re- 
spectively. 

On  October  20,  1978,  the  Court  of  Appeals  issued  an  opinion 
denying  the  motion  of  Philadelphia  Newspapers,  Inc.  and  Mr. 
Smith  for  leave  to  intervene  and  for  access  to  sealed  court  records. 
The  opinion  stated  that  any  challenge  to  the  orders  sealing  the 
District  Court  records  should,  in  the  first  instance,  be  addressed  to 
that  court. 

The  Court  of  Appeals  issued  its  opinion  in  regard  to  Congress- 
man Eilberg's  appeal  on  October  20,  1978.  The  court  held  that  the 
District  Court  had  properly  declined  to  quash  the  subpoena,  but 
vacated  the  order  appealed  from  and  remanded  the  case  to  the 
District  Court  for  proceedings  consistent  with  its  opinion.  The  court 
dealt  in  turn  with  each  of  the  three  grounds  on  which  Congress- 
man Eilberg  had  sought  to  quash  the  subpoena:  (1)  Insufficient 
compliance  with  House  Resolution  10  (95  Cong.,  1st  sess.);  (2)  insuf- 
ficient compliance  with  the  Third  Circuit's  decision  in  Scho field,  In 
re  Grand  Jury  Proceedings  (Schofield  I),  486  F.2d  85  (3d  Cir.  1973); 
In  re  Grand  Jury  Proceedings  (Schofield  II),  507  F.2d  963  (3d  Cir.), 
cert,  denied,  421  U.S.  1015  (1975);  (3)  the  Speech  or  Debate  clause. 

House  Resolution  No.  10  states: 

Whereas,  by  the  privileges  of  this  House  no  evidence  of  a 
documentary  character  under  the  control  and  in  the  pos- 
session of  the  House  of  Representatives  can  by  the  man- 
date of  process  of  the  ordinary  courts  of  justice  be  taken 
from  such  control  or  possession  except  by  its  permission: 
Therefore,  be  it 

Resolved,  That  when  it  appears  by  the  order  of  any 
court  in  the  United  States  or  a  judge  thereof,  or  of  any 
legal  officer  charged  with  the  administration  of  the  orders 
of  such  court  or  judge,  that  documentary  evidence  in  the 
possession  and  under  the  control  of  the  House  is  needful 
for  use  in  any  court  of  justice  or  before  any  judge  or  such 
legal  officer,  for  the  promotion  of  justice,  this  House  will 
take  such  action  thereon  as  will  promote  the  ends  of  jus- 
tice consistently  with  the  privileges  and  rights  of  this 
House;  and  be  it  further 

Resolved,  That  during  the  Ninety-fifth  Congress,  when  a 
subpena  or  other  order  for  the  production  or  disclosure  of 
information  is  by  the  due  process  of  any  court  in  the 
United  States  service  upon  any  Member,  officer,  or  em- 
ployee of  the  House  of  Representatives,  directing  appear- 
ance as  a  witness  before  the  said  court  at  any  time  and  the 
production  of  certain  and  sundry  papers  in  the  possession 
and  under  the  control  of  the  House  of  Representatives, 
that  any  such  Member,  officer,  or  employee  of  the  House, 
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after  notifying  the  Speaker,  is  authorized  to  appear  before 
said  court  at  the  place  and  time  named  in  any  such  sub- 
pena  or  order,  but  no  papers  or  documents  in  the  posses- 
sion or  under  the  control  of  the  House  of  Representatives 
shall  be  produced  in  response  thereto;  and  be  it  further 

Resolved,  That  after  the  Speaker  has  been  notified  by  the 
Member,  officer,  or  employee  that  a  proper  court  has  de- 
termined upon  the  materiality  and  relevancy  of  specific 
papers  or  documents  called  for  in  the  subpena  or  other 
order,  then  said  court  through  any  of  its  officers  or  agents 
shall  have  full  permission  to  attend  with  all  proper  parties 
to  the  proceedings  before  said  court  and  at  a  place  under  the 
orders  and  control  of  the  House  of  Representatives  and  take 
copies  of  the  said  documents  or  papers  and  the  Clerk  of  the 
House  is  authorized  to  supply  certified  copies  of  such  docu- 
ments that  the  court  has  found  to  be  material  and  relevant, 
except  that  under  no  circumstances  shall  any  minutes  or 
transcripts  of  executive  sessions,  or  any  evidence  of  wit- 
nesses in  respect  thereto  be  disclosed  or  copied,  nor  shall  the 
possession  of  said  documents  and  papers  by  any  Member, 
officer,  or  employee  of  the  House  be  disturbed  or  removed 
from  their  place  of  file  or  custody  under  said  Member, 
officer,  or  employee;  and  be  it  further 

Resolved,  That  the  House  of  Representatives  reserves  to 
itself  the  power  to  revoke  or  modify  the  authority  con- 
tained herein  in  all  or  specific  instances;  and  be  it  further 

Resolved,  That  a  copy  of  these  resolutions  be  transmitted 
by  the  Clerk  of  the  House  to  any  of  said  courts  whenever 
such  writs  of  subpena  or  other  orders  are  issued  and 
served  as  aforesaid. 

The  court  first  turned  to  the  question  of  whether  there  had  been 
sufficient  compliance  with  the  provisions  of  H.  Res.  10.  The  opinion 
noted  that  although  the  Clerk  had  suggested  in  his  amicus  brief 
that  the  District  Court's  finding  that  the  subpoenaed  material  was 
relevant  to  the  grand  jury's  investigation  was  insufficiently  specific 
to  meet  the  materiality  requirement  of  H.  Res.  10,  he  had  not 
resisted  the  subpoena,  but  rather  had  stood  ready  to  comply.  The 
court  declared  that  since  the  Clerk  had  raised  no  objection  to  any 
lack  of  specificity  in  the  subpoena  at  the  District  Court  level,  there 
was  no  occasion  for  the  District  Court  to  consider  and  no  reason  for 
the  court  of  appeals  to  rule  upon  the  question  of  whether  H.  Res. 
10  requires  "a  more  specific  governmental  showing,  and  judicial 
finding  of  relevancy  of  the  subpoenaed  materials  than  was  made 
and  found  here."  (In  Re  Grand  Jury  Investigation  into  Possible 
Violations  of  Title  18,  United  States  Code  Sections  207,  371,  1962, 
1951,  1503,  1343  and  1341;  Slip  Opinion  at  5,  this  report  at  211) 

In  a  further  discussion  of  H.  Res.  10,  the  appeals  court  observed: 

It  seems  clear  from  H.R.  10  that  the  House  believes  it 
has  the  power  to  resist  a  valid  subpoena  from  a  court  in 
some  instances.  Possibly  it  would  rest  its  power  to  do  so  on 
Article  I  §  5,  cl.  3,4  since  the  resolution  refers  to  "the 
privileges  and  rights  of  this  House."  Textually,  at  least, 
the  resolution  does  not  seem  aimed  at  vindication  of  the 
Speech  or  Debate  Clause  privilege  of  House  members.  That 
privilege,  although  of  great  institutional  interest  to  the 
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House  as  a  whole,  is  also  personal  to  each  member.  Wheth- 
er it  could  be  narrowed  by  Congressional  action  to  the 
member's  detriment  is  a  question  carefully  reserved  in 
United  States  v.  Brewster,  408  U.S.  501,  529  n.18  (1972)  and 
United  States  v.  Johnson,  383  U.S.  169,  185  (1966).  Whether 
it  could  be  enlarged  by  legislation,  or  more  particularly  by 
the  nonstatutory  action  of  a  single  house,  so  as  to  place 
beyond  the  subpoena  power  of  the  judicial  branch  matters 
not  actually  within  the  Speech  or  Debate  privilege  is  an 
open  question  of  considerable  delicacy.  See  United  States  v. 
Liddy,  542  U.S.  911  (1976).  But  this  is  not  a  proper  case  to 
decide  whether  the  House  has  the  power  to  restrict  or 
expand  the  reach  of  the  Speech  or  Debate  Clause  beyond 
that  which  a  court  might  otherwise  determine.  On  the 
present  record  the  House  has  not  taken  a  position  in  oppo- 
sition to  the .  subpoena.  We  agree  with  the  district  court 
that  in  challenging  a  subpoena  to  the  Clerk  for  House 
Records,  an  individual  congressman  lacks  standing  as  an 
intervenor  to  assert  in  his  individual  interest  whatever 
institutional  interest  the  House  as  a  whole  may  have  in  a 
more  particularized  compliance  with  its  resolution.  Thus 
we  reject  Mr.  Eilberg's  contention  that  H.R.  10  requires  a 
remand,  and  reject,  as  well,  the  invitation  of  the  Clerk  of 
the  House  as  amicus  curiae  to  rely  on  that  resolution  as  a 
reason  for  a  remand.  (Slip  Opinion  at  5-6;  this  report  at 
215-216.) 

4  "Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to 
time  publish  the  same  excepting  such  Parts  as  may  in  their  Judgment 
require  Secrecy  *  *  *" 

Turning  to  the  question  of  whether  the  Schofield  rule  was  appli- 
cable to  this  action,  the  Court  of  Appeals  noted  that  the  rule  had 
thus  far  been  applied  only  for  the  benefit  of  persons  subpoenaed  to 
appear  before  the  grand  jury,  not  for  intervenors.  The  court  found 
no  reason  to  consider  whether  an  intervenor  who  suffers  injury 
from  the  improper  use  of  a  grand  jury  subpoena  addressed  to  a 
third  party  might  successfully  demand  that  the  government  make 
a  preliminary  showing  by  affidavit  that  each  subpoenaed  item  is 
relevant  to  an  investigation  being  conducted  by  a  grand  jury,  prop- 
erly within  its  jurisdiction,  and  not  sought  for  another  purpose  as 
by  Schofield  since  it  concluded  that  Congressman  Eilberg  could  not 
on  the  present  record  derive  any  benefit  from  the  Schofield  rule 
even  if  he  fell  within  its  sphere.  The  Court  of  Appeals  noted  that 
since  he  could  point  to  no  prejudice  from  his  failure  to  see  the 
affidavit  and  did  not  suggest  that  he  could  have  put  in  issue  the 
bona  fides  of  the  grand  jury  investigation. 

As  to  the  question  of  whether  records  of  Congressman  Eilberg's 
phone  calls  were  protected  from  disclosure  by  the  Speech  or  Debate 
clause,  the  opinion  of  the  Court  of  Appeals  approached  the  con- 
gressman's Speech  or  Debate  clause  claim  by  stating  as  a  prelimi- 
nary matter  that  the  case  law  held  that  a  legislator  asserting  an 
invasion  of  the  Speech  or  Debate  clause  privilege  by  means  of  a 
grand  jury  subpoena  to  a  third  party  may  intervene  and  oppose 
such  use.   The  Court  of  Appeals  agreed  with  the  contention  of 
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Representative  Eilberg  and  the  Clerk  of  the  House  that  the  tele- 
phone is  the  single  most  important  and  often  used  instrument  of 
communication  in  the  House.  The  Court  of  Appeals  first  noted  that 
many  of  the  uses  of  the  telephone  by  Congressmen  are  plainly 
integral  to  the  deliberative  or  communicative  processes  of  the 
House,  and  as  such  are  legislative  acts  falling  within  the  scope  of 
the  Speech  or  Debate  clause  by  even  the  narrowest  construction  of 
that  clause.  Considering  the  holding  of  Gravel  v.  United  States,  to 
be  the  most  restrictive  reading  of  the  Speech  or  Debate  clause,  the 
Court  of  Appeals  observed  that  Gravel  did  not  decide  the  question 
of  whether  use  against  a  legislator  of  his  own  or  his  staffs  commu- 
nications in  preparation  for  legislation  may  be  permitted  under  the 
Speech  or  Debate  clause,  although  Gravel  apparently  permits  in- 
quiry into  such  communications  when  relevant  to  the  investigation 
of  possible  third  party  crimes.  Hence,  the  opinion  of  the  Court  of 
Appeals  noted,  without  deciding,  that  telephone  calls  placed  or 
received  by  Representative  Eilberg  or  his  staff  in  gathering  from 
outsiders  information  which  is  weighed  in  the  process  of  deciding 
how  to  vote,  in  drafting  legislation,  and  in  preparing  for  argument, 
may  be  privileged  as  to  use  against  the  Congressman,  although  not 
as  to  use  against  third  parties. 

The  Court  of  Appeals  rejected  the  Government's  position  which 
the  District  Court  had  accepted,  that  telephone  toll  records  are 
never  protected  by  the  Speech  or  Debate  clause  because  the  records 
themselves  do  not  reveal  the  content  of  the  conversations  which 
occurred.  At  least  some  of  the  records  reflect  the  fact  that  a  legisla- 
tive act  took  place  and  those  records,  the  court  concluded,  should 
be  protected.  However,  the  Court  of  Appeals  also  rejected  Congress- 
man Eilberg's  contention  that  all  of  the  toll  records  should  be 
protected  since  some  of  the  calls  reflect  legislative  acts.  While  a 
rule  to  the  effect  that  a  document  containing  both  privileged  and 
unprivileged  material  is  entirely  privileged  might  advance  the  poli- 
cies behind  the  Speech  or  Debate  clause,  especially  the  protection 
of  legislators  from  Executive  Branch  harassment  in  the  form  of 
rummaging  through  partially  privileged  records,  such  an  approach 
was  foreclosed  by  the  holding  of  the  Supreme  Court  in  Gravel,  the 
opinion  stated.  Thus,  only  the  use  against  Representative  Eilberg 
of  those  portions  of  the  toll  records  which  record  legislative  acts 
offends  the  Speech  or  Debate  clause. 

Similarly,  the  Court  of  Appeals  concluded  that  Congressman  Eil- 
berg's alternate  argument  that  the  Government  should  be  required 
to  establish  which  parts  of  the  toll  records  are  non-privileged  and 
that  the  court  should  permit  a  subpoena  only  for  those  parts  was 
not  tenable.  It  would  be  impossible,  the  opinion  noted,  for  the 
Government  to  meet  such  a  burden,  since  the  necessary  informa- 
tion is  not  in  its  possession. 

The  Court  of  Appeals  also  rejected  Congressman  Eilberg's  con- 
tention that  the  Executive  Branch  should  not  be  given  access  to 
the  toll  records  until  the  Court  has  gone  through  them,  has  heard 
him  or  his  staff  in  camera  and  out  of  the  presence  of  the  United 
States  Attorney  and  has  made  a  preliminary  determination  as  to 
which  calls  record  legislative  acts.  The  court  stated  that: 
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This  suggestion,  we  think,  is  based  on  a  misconception  of 
the  nature  of  the  Speech  or  Debate  privilege.  Unlike  privi- 
leges such  as  attorney-client,  physician-patient,  or  priest- 
penitent,  the  purpose  of  which  is  to  prevent  disclosures 
which  would  tend  to  inhibit  the  development  of  socially 
desirable  confidential  relationships,  see  Note,  The  Attor- 
ney-Client Privilege:  Fixed  Rules,  Balancing,  and  Constitu- 
tional Entitlement,  91  Harv.  L.  Rev.  464,  465-66  (1977),  the 
Speech  or  Debate  privilege  is  at  its  core  a  use  privilege. 
See  United  States  v.  Helstoski,  576  F.2d  511,  523  (3d  Cir.), 
petition  for  cert,  filed,  47  U.S.L.W.  3148  (U.S.  Aug.  29, 
1978)  (No.  349);  In  re  Grand  Jury  Proceedings  (Cianfrani), 
supra,  563  F.2d  at  584.  The  constitution  clothes  the  legisla- 
tor with  a  use  immunity,  analogous  in  many  ways  to  the 
use  immunity  conferred  upon  witnesses.  To  be  sure,  the 
Speech  or  Debate  Clause  has  also  been  construed  to  permit 
a  legislator  to  refrain  from  testifying  about  certain  legisla- 
tive acts.  In  Gravel  v.  United  States,  supra,  for  example, 
Justice  White  wrote: 

We  have  no  doubt  that  Senator  Gravel  may  not  be 
made  to  answer — either  in  terms  of  questions  or 
in  terms  of  defending  himself  from  prosecution — 
for  the  events  that  occurred  at  the  subcommittee 
meeting. 

408  U.S.  at  616.  This  broad  statement  was  made  in  the 
context  of  a  Justice  Department  concession  that  a  Senator, 
even  a  non-target,  could  not  be  compelled  to  testify  before 
a  grand  jury  about  a  legislative  act.  408  U.S.  at  616.  Gravel 
also  held  that  the  privilege  not  to  testify  about  legislative 
acts  applied  to  a  Senator's  personal  aides.  Id.  at  616-18. 
The  Court  reasoned  that  the  Senator's  testimonial  privi- 
lege was  designed  to  prevent  hostile  questioning  by  the 
executive  branch  before  a  possibly  hostile  judiciary.  The 
personal  aides  were  included  in  this  testimonial  privilege 
because  the  complexities  of  the  modern  legislative  process 
made  reliance  upon  the  assistance  of  such  aides  essential. 
Id.  at  617.  Thus  they,  too,  were  to  be  protected  from  poten- 
tially hostile  questioning.  But  to  the  extent  tbst  the 
Speech  or  Debate  Clause  creates  a  testimonial  privilege  as 
well  as  a  use  immunity,  it  does  so  only  for  the  purpose  of 
protecting  the  legislator  and  those  intimately  associated 
with  him  in  the  legislative  process  from  the  harassment  of 
hostile  questioning.  It  is  not  designed  to  encourage  confi- 
dences by  maintaining  secrecy,  for  the  legislative  process 
in  a  democracy  has  only  a  limited  toleration  for  secrecy. 
See  U.S.  Const,  art.  1,  §  5,  cl.  3.  As  we  have  said  on  two 
other  occasions,  the  privilege  when  applied  to  records  or 
third  party  testimony  is  one  of  nonevidentiary  use,  not  of 
nondisclosure.  See  United  States  v.  Helstoski,  supra;  In  re 
Grand  Jury  Proceedings  (Cianfrani),  supra. 

The  policy  against  permitting  hostile  questioning,  which 
justifies  the  testimonial  privilege  aspect  of  Speech  or 
Debate  Clause  protection,  is  not  implicated  in  this  case. 
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Neither  Mr.  Eilberg  nor  any  of  his  personal  aides  has  been 
subpoenaed.  Of  course,  in  a  very  broad  sense  the  Clerk  is 
an  aide  to  every  member  of  the  House;  but  his  relationship 
with  any  particular  member  is  not  such  that  there  is  a 
realistic  possibility  that  questioning  of  him,  hostile  or 
friendly,  will  have  an  inhibiting  effect  upon  that  member's 
performance.  Indeed  in  this  case  we  have  been  informed 
that  for  part  of  the  time  period  covered  by  the  subpoena, 
the  United  States  Attorney  has  subpoenaed  duplicates  of 
the  telephone  toll  charge  records  from  the  Potomac  Tele- 
phone Company.  Hostile  questioning  of  a  record  custodian 
from  that  company  would  have  no  inhibiting  effect  on  the 
Congressman  or  his  personal  aides.  Mr.  Eilberg's  relation- 
ship with  the  Clerk  of  the  House,  with  respect  to  the 
telephone  toll  charges,  is  almost  equally  remote. 

Since  the  testimonial  privilege  aspect  of  Speech  or 
Debate  protection  is  not  implicated  in  this  proceeding, 
while  the  use  immunity  aspect  clearly  is,  our  attention 
should  focus  on  the  latter  in  determining  what  procedure 
is  appropriate  for  vindicating  the  Congressman's  constitu- 
tional rights.  The  telephone  toll  charge  records,  whether 
they  are  obtained  from  the  Clerk  of  the  House  or  from  the 
telephone  company,  are  equally  subject  to  use  immunity. 
Obtained  from  either  source,  however,  they  may  not  be 
considered  secret.  Their  examination  by  the  Executive 
branch  prior  to  submission  to  the  Court  does  not  violate 
the  Congressman's  use  immunity.  Thus  there  is  no  reason 
why  the  United  States  Attorney  should  be  excluded  from 
participation  in  the  judicial  determination  of  the  scope  of 
that  immunity.  (Slip  Opinion  12-14;  this  report  at  222-224.) 

Since  the  District  Court  was  held  to  have  erred,  in  concluding 
that  the  Speech  or  Debate  clause  didn't  protect  calls  which  were 
legislative  acts,  the  Court  of  Appeals  outlined  the  following  proce- 
dure to  be  followed  in  determining  which  calls  should  be  kept  from 
the  grand  jury: 

Since  the  Congressman  is  asserting  a  use  privilege  per- 
sonal to  him,  and  since  the  information  as  to  which  calls 
were  legislative  acts  is  in  his  possession  alone,  the  burden 
of  going  forward  and  of  persuasion  by  a  preponderance  of 
the  evidence  falls  on  him.  He  should  be  permitted  to  indi- 
cate by  affidavit  or  testimony  those  calls  which  he  con- 
tends are  privileged.  If  the  United  States  Attorney  con- 
tests that  showing  he  should  be  permitted  to  offer  evidence 
in  opposition.  Placing  the  burden  of  going  forward  and  of 
persuasion  on  Mr.  Eilberg  presents,  of  course,  the  possibil- 
ity that  he  will  have  to  testify,  and  that  the  government 
will  attempt  to  use  that  testimony  against  him  if  he 
should  later  be  indicted  and  tried.  Since,  however,  such 
testimony  may  be  required  in  order  to  vindicate  what  the 
Congressman  believes  to  be  a  valid  constitutional  right,  no 
testimony  so  elicited  may  be  used  against  him  in  any 
subsequent   prosecution.   Simmons  v.    United  States,    390 
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U.S.  377,  393-94  (1968);  United  States  v.  Inmon,  568  F.  2d 
326,  332-33  (3d  Cir.  1977).  Appropriate  steps  should,  of 
course,  be  taken  to  shield  the  grand  jury  from  inadvertent 
exposure  to  material  found  to  be  privileged.  [Slip  Opinion 
at  14-15;  this  report  at  224-225.] 

The  Court  of  Appeals  also  rejected  the  argument  of  the  United 
States  Attorney  that  because  a  witness  may  not  refuse  to  answer 
grand  jury  questions  on  the  ground  that  the  questions  were  based 
upon  evidence  obtained  in  violation  of  the  Fourth  Amendment,  a 
congressman  who  is  a  target  of  a  grand  jury  investigation  should 
not  be  heard  in  opposition  to  the  use  of  evidence  of  his  constitution- 
ally-protected legislative  acts.  The  court  concluded: 

We  see  no  parallel  between  the  two  situations.  In  Calan- 
dra the  constitutional  violation  was,  at  least  according  to 
the  Court's  current  majority,  an  unlawful  search  and  not 
the  subsequent  use  of  the  evidence  so  procured.  The  exclu- 
sionary rule,  Justice  Powell  reasoned,  is  merely  a  noncon- 
stitutional  prophylactic  rule  aimed  at  future  violations. 
414  U.S.  at  354.  Under  the  Speech  or  Debate  Clause,  how- 
ever, the  constitutional  violation  is  the  use  of  legislative 
acts  against  a  legislator.  Unlike  a  violation  of  the  Fourth 
Amendment,  which  the  Calandra  Court  held  to  be  a  past 
abuse  and  thus  the  lawful  basis  for  subsequent  grand  jury 
questioning,  it  is  the  very  act  of  questioning  that  triggers 
the  protections  of  the  Speech  or  Debate  Clause.  In  United 
States  v.  Helstoski,  supra,  we  refused  to  issue  a  writ  of 
mandamus  to  order  a  district  court  to  dismiss  an  indict- 
ment said  to  be  the  product  of  Speech  or  Debate  Clause 
violations.  In  Helstoski,  however,  we  deferred  considera- 
tion of  the  question  whether  such  a  dismissal  is  required 
until  an  appeal  from  a  conviction.  576  F.  2d  at  519.  Thus 
Helstoski  is  not  authority  for  the  proposition  that  materi- 
als falling  within  the  protections  of  the  Speech  or  Debate 
Clause  may,  over  the  timely  objection  of  an  affected  legis- 
lator, be  submitted  to  a  grand  jury.  Gravel  v.  United 
States,  supra,  involved  just  such  an  objection,  and  its  au- 
thority in  this  respect  is  in  no  way  impaired  by  United 
States  v.  Calandra,  supra,  or  United  States  v.  Helstoski, 
supra.  (Slip  Opinion  at  15;  this  report  at  225.) 

On  December  4,  1978,  Representative  Eilberg  filed  a  petition  for 
rehearing  en  banc. 

The  Government  filed  a  petition  for  rehearing  en  banc  on  Decem- 
ber 13,  1978. 

The  Court  of  Appeals  denied  former  Congressman  Eilberg's  peti- 
tion on  January  9,  1979. 

On  February  15,  1979,  Mr.  Eilberg  moved  for  a  continued  stay  of 
mandate  to  and  including  March  9,  1979. 

The  motion  was  granted  on  February  26,  1979. 

On  March  12,  1979,  a  certified  judgment  in  lieu  of  a  formal 
mandate  was  issued. 

Status.— No  further  action  has  been  taken. 
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The  opinion  of  the  Court  of  Appeals  regarding  the  Motion  of 
Philadelphia  Newspapers,  Inc.  and  James  Smith  to  intervene  and 
for  access  to  court  records  is  printed  in  the  "Decisions"  section  of 
this  report  at  203. 

The  opinion  of  the  Court  of  Appeals  regarding  Congressman 
Eilberg's  appeal  is  printed  in  the  "Decisions"  section  of  this  report 
at  211. 


III.  Powers  of  Congressional  Committees 

Koniag,  Inc.  v.  Andrus  (formerly  Kleppe) 

No.  78-512  (U.S.  Supreme  Court) 

Brief. — These  actions  were  filed  in  the  United  States  District 
Court  for  the  District  of  Columbia  by  11  Alaskan  communities 
challenging  decisions  of  the  Secretary  of  the  Interior  which  found 
each  of  them  ineligible  to  receive  land  and  money  under  the 
Alaska  Native  Claims  Settlement  Act  (hereinafter  *  'Claims  Settle- 
ment Act"),  43  U.S.C.  §  1601  et  seq.  (Supp.  Ill,  1973.)  [Civil  Action 
Nos.  74-1061,  74-1134,  74-1790  to  74-1795,  75-452,  75-485,  and  75- 
1097  (D.D.C.).] 

The  cases  were  consolidated  in  the  District  Court  for  resolution 
of  those  questions  which  plaintiffs  and  the  defendant  agreed  could 
be  adequately  presented  on  cross-motions  for  summary  judgment. 

The  Claims  Settlement  Act  sought  to  accomplish  a  fair,  and 
rapid  settlement  of  all  aboriginal  claims  by  Natives  and  Native 
groups  of  Alaska  without  litigation.  Under  it,  40  million  acres  of 
land  and  $962.2  million  were  to  be  disbursed  to  regional  corpora- 
tions and  villages  that  qualified.  The  Secretary  of  the  Interior  was 
given  the  responsibility  of  administering  the  program  outlined  in 
the  legislation.  Among  his  responsibilities  was  the  final  determina- 
tion of  which  applicants  were  "villages",  as  defined  by  the  Claims 
Settlement  Act,  which  were  eligible  for  participation  in  the  distri- 
bution. The  Secretary's  regulations  required  the  Juneau,  Alaska, 
Area  Office  of  the  Bureau  of  Indian  Affairs  to  make  these  determi- 
nations not  later  than  December  19,  1973.  Prior  to  reaching  a 
decision,  the  Area  Office  was  required  to  publish  proposed  deci- 
sions, which  became  final  unless  appealed  within  30  days.  Upon 
receipt  of  a  protest  the  Area  Director  was  to  consider  and  evaluate 
it  and  render  a  decision  within  30  days.  These  decisions  then 
became  final  unless  an  "aggrieved  party"  appealed  to  the  Secretary 
of  the  Interior  by  filing  a  notice  with  the  Alaska  Native  Claims 
Appeal  Board  (hereinafter  "Board").  The  Secretary  of  the  Interior 
reserved  to  himself  the  right  to  make  the  ultimate  decision  in  each 
case. 

If  a  case  was  appealed,  however,  a  record  was  usually  built  by 
assigning  the  case  to  an  administrative  law  judge  from  Interior, 
who  would  hear  the  case  de  novo  in  an  adversary  proceeding.  At 
these  hearings  the  "aggrieved  parties"  were  usually  represented  by 
an  attorney  from  the  Interior  Department's  Solicitor's  Office.  The 
administrative  law  judge  would  hear  evidence  and  make  his  deci- 
sion in  camera.  The  decision  was  forwarded  in  camera  to  the  Board 
without  being  served  on  the  communities.  The  Board  made  a 
formal  decision  and  submitted  it  to  the  Secretary  of  the  Interior  in 
camera.  The  Secretary  then  consulted  with  his  staff  and  reached  a 
final  decision.  Only  then  were  the  communities  notified  as  to  what 
decisions  had  been  reached. 

(53) 
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In  these  cases  the  Area  Director  issued  decisions  determining 
that  the  11  communities  were  "villages"  eligible  for  benefits  under 
the  Claims  Settlement  Act.  The  Fish  and  Wildlife  Service,  the 
Forest  Service,  or  the  State  of  Alaska,  and  certain  environmental 
groups  appealed  one  or  another  of  the  11  decisions.  After  full  de 
novo  proceedings  before  the  administrative  law  judge  and  the 
Board,  the  Secretary's  decision  was  that  three  of  the  communities 
were  of  one  class  of  "villages"  but  not  of  another,  thus  reducing  the 
benefits  to  which  the  communities  believed  they  were  entitled.  The 
other  eight  plaintiffs  were  determined  not  to  be  "villages"  as  de- 
fined by  the  Claims  Settlement  Act.  The  11  communities  brought 
actions  to  obtain  judicial  relief  from  the  Secretary's  decisions. 

While  the  village  claims  were  being  considered  by  the  Secretary, 
the  Subcommittee  on  Fisheries  and  Wildlife  Conservation  and  the 
Environment  of  the  House  Committee  on  Merchant  Marine  and 
Fisheries,  chaired  by  Representative  John  Dingell,  held  hearings 
which  were  described  as  oversight  hearings  on  the  implementation 
of  the  Claims  Settlement  Act  by  the  Department  of  the  Interior. 

Plaintiffs  argued  that  these  hearings  adversely  affected  their 
position  on  the  issues  in  dispute  and  improperly  influenced  the 
ultimate  decisions  by  the  Secretary.  In  particular,  plaintiffs  noted 
the  appearance  of  Kenneth  Brown,  "who  served  as  legislative  coun- 
sel and  chairman  of  the  Alaska  Task  Force  Working  Committee  of 
the  Department  of  the  Interior  and  was  one  of  the  Secretary's  two 
principal  advisers  who  reviewed  the  cases  with  him  at  the  time  he 
made  his  decision  in  the  plaintiffs'  case."  [Koniag,  Inc.  v.  Kleppe, 
405  F.  Supp.  1360,  1371  (D.D.C.  1975).] 

In  a  memorandum  and  order  handed  down  on  November  14, 
1975,  United  States  District  Judge  Gerhard  A.  Gesell  ruled,  inter 
alia,  that  the  Dingell  hearings  were  an  impermissible  interference 
with  the  administrative  process,  and  that  the  Area  Director's  deci- 
sions designating  plaintiffs  as  eligible  villages  should  be  reinstated 
since  they  were  the  last  "untainted"  decisions  made  before  Decem- 
ber 19,  1973,  the  date  by  which  the  Claims  Settlement  Act  required 
decisions  to  be  made. 

The  stated  purpose  of  the  hearings,  the  court  noted,  was  to 
present  a  forum  for  discussing  the  implementation  of  the  Claims 
Settlement  Act.  But,  said  the  court: 

in  fact  the  Committee,  through  its  chairman  and  staff 
members,  probed  deeply  into  details  of  contested  cases 
then  under  consideration  indicating  that  there  was  "more 
than  meets  the  eye."  The  entire  rule-making  process  was 
re-examined,  travel  vouchers  and  other  information  were 
sought  to  probe  the  adequacy  of  the  investigations  made, 
all  papers  in  the  pending  proceedings  were  demanded,  the 
accuracy  of  data  and  procedures  followed  was  questioned, 
and  constantly  the  Committee  interjected  itself  into  as- 
pects of  the  decision-making  process.  While  representatives 
of  Interior  indicated  they  were  very  concerned  about  preju- 
dice to  the  quasi-judicial  administrative  process,  and  the 
chair  on  several  occasions  denied  that  it  was  his  purpose 
to  pressure  the  agencies  involved,  Representative  Dingell 
stated  that  he  was  obliged  to  confess  that  he  had  doubts  as 
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to  whether  the  law  was  being  properly  carried  out.  On  key 
issues  now  in  dispute  before  the  court,  representatives  of 
the  Government  were  obliged  to  take  positions  as  to  the 
interpretation  of  the  Act.  A  strenuous  effort  was  made  by 
the  chairman  to  encourage  protest  and  appeals,  coupled 
with  comments  indicating  his  clear  impression  that  all 
that  could  be  done  was  not  being  done  and  that  some  of 
the  results  being  reached  were  contrary  to  congressional 
intent.  It  was  following  this  experience  that  settlements 
arranged  with  two  of  the  plaintiffs  *  *  *  were  abandoned 
by  the  Department  of  the  Interior  because  of  the  hearings. 
It  should  also  be  noted  again  that  when  the  Secretary 
reached  the  crucial  point  of  making  his  personal  decision 
on  the  merits  of  cases  that  were  investigated  and  criticized 
by  the  Committee  he  had  as  one  of  his  two  immediate 
personal  advisors  Mr.  Brown,  who  had  been  subjected  to 
the  intervention  and  subtle  harassment  of  the  Legislative 
Branch. 


The  Dingell  hearings  constituted  an  impermissible  con- 
gressional interference  with  the  administrative  process. 
This  situtation  presents  a  disturbing  conflict  between  the 
Congress  and  the  Executive  Branch,  and  it  is  the  responsi- 
bility of  the  Judiciary  in  this  instance  to  prevent  an  imper- 
missible intrusion  by  one  branch  into  the  domain  of  the 
other.  It  is  no  less  the  responsibility  of  the  Court  to  protect 
the  procedural  due  process  rights  of  litigants  and  "to  pre- 
serve the  integrity  of  the  judicial  aspect  of  the  administra- 
tive process."  [Pillsbury  Co.  v.  Federal  Trade  Commission, 
354  F.2d  952,  964  (5th  Cir.  1966).]  It  cannot  be  gainsaid 
that  the  "appearance  of  impartiality — the  sine  qua  non  of 
American  judicial  justice — "  was  sacrificed  in  this  in- 
stance. Id.  "[P]rivate  litigants  [have  a  right]  to  a  fair  trial 
and,  equally  important,  [a]  right  to  the  appearance  of  im- 
partiality, which  cannot  be  maintained  unless  those  who 
exercise  the  judicial  function  are  free  from  powerful  exter- 
nal influences,"  id.  The  appearance  of  justice  was 
breached  and  while  the  complaining  party  is  not  required 
to  shoulder  the  virtually  impossible  burden  of  proving 
whether  and  in  what  way  the  outcome  before  the  agency 
was  actually  influenced  by  the  congressional  intrusion,  the 
evidence  before  the  court  indicates  that  the  Dingell  hear- 
ings indeed  had  a  direct  and  demonstrable  effect  at  least 
on  the  cases  of  [the  two  plaintiffs  with  whom  the  settle- 
ment with  the  Interior  Department  was  abandoned].  [405 
F.  Supp.  at  1371-1372.] 

The  Department  of  the  Interior  appealed  each  of  the  cases  to  the 
Court  of  Appeals  and  asked  that  the  cases  be  consolidated  for  the 
purpose  of  appeal.  The  motion  to  consolidate  was  granted. 

On  February  23,  1977,  the  new  Secretary  of  the  Interior,  Cecil  D. 
Andrus,  was  substituted  in  place  of  Thomas  S.  Kleppe  as  a  party  to 
these  appeals. 

The  case  was  argued  on  March  24,  1977. 
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The  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
issued  an  opinion  on  April  28,  1978,  affirming  in  part  and  reversing 
in  part  the  ruling  of  the  District  Court.  In  the  opinion,  filed  for  the 
court  by  Judge  Robb,  the  Circuit  Court  agreed  with  the  District 
Court  that  the  appellate  procedure  established  for  the  determina- 
tion of  appeals  made  under  the  Claims  Settlement  Act  did  not  meet 
the  requirements  of  due  process.  The  Circuit  Court  concluded  that 
the  original  procedure  established  by  the  Secretary  should  have 
permitted  the  parties  to  take  exceptions  to  the  recommended  deci- 
sions of  the  administrative  law  judge  and  to  submit  briefs  to  the 
Board  for  its  consideration.  Rather  than  directing  the  reinstate- 
ment of  the  Bureau  of  Indian  Affairs  decisions,  as  the  District 
Court  had  done,  the  Circuit  Court  remanded  the  cases  to  the  Dis- 
trict Court  for  remand  to  the  Secretary  for  a  redetermination  of 
the  appeals. 

The  decision  of  the  District  Court  was  reversed  by  the  Court  of 
Appeals  in  regard  to  the  issues  of  standing  and  Congressional 
interference.  The  Court  of  Appeals  held  that  the  State  of  Alaska 
and  Federal  agencies  concerned  with  the  possible  impact  of  deter- 
minations made  by  the  Bureau  of  Indian  Affairs  Area  Office  under 
the  Claims  Settlement  Act  had  standing  under  the  Interior  Depart- 
ment's regulations. 

The  Circuit  Court's  opinion  rejected  the  holding  of  the  District 
Court  that  the  hearings  "constituted  an  impermissible  Congression- 
al interference  with  the  administrative  process"  the  lingering  ef- 
fects of  which  made  the  usual  remedy  of  remand  to  the  Secretary 
for  redetermination  impossible.  It  is  unclear  from  the  opinion 
whether  the  Court  of  Appeals  concluded  that  there  was  no  "inter- 
ference" with  the  administrative  process,  or  whether  on  this  point 
the  court  only  concluded  that  what  "interference"  there  was  was 
not  severe  enough  to  preclude  a  redetermination  by  the  Secretary. 
The  Appeals  Court  ruled  that  the  decision  in  Pillsbury  (supra)  was 
not  controlling  since  in  this  action  none  of  the  individuals  called  to 
testify  before  the  Subcommittee  was  a  decisionmaker  as  was  the 
case  in  Pillsbury.  The  only  possible  exception,  said  the  court,  was 
Mr.  Brown,  who  briefed  the  Secretary  on  the  administrative  ap- 
peals before  the  Secretary  made  his  determinations.  About  Mr. 
Brown's  appearance,  the  court  said: 

[E]ven  if  we  assume  that  the  Pillsbury  doctrine  would 
reach  advisors  to  the  decisionmaker,  Mr.  Brown  was  not 
asked  to  prejudge  any  of  the  claims  by  characterizing  their 
validity.  See  Pillsbury  Co.  v.  FTC,  supra,  at  964.  The  worst 
cast  that  can  be  put  upon  the  hearings  is  that  Brown  was 
present  when  the  subcommittee  expressed  its  belief  that 
certain  villages  had  made  fraudulent  claims  and  that  the 
Bureau  of  Indian  Affairs  decisions  were  in  error.  This  not 
enough.  [Slip  Opinion  at  19.] 

The  Court  of  Appeals  also  dealt  with  the  question  of  whether  a 
letter  sent  by  Congressman  Dingell  to  the  Secretary  two  days 
before  his  determination  of  the  ineligibility  of  eight  of  the  villages 
constituted  an  improper  interference  in  the  administrative  process. 
Terming  the  letter  a  "more  serious  matter",  the  court  stated: 
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A  more  serious  matter  is  a  letter  that  Congressman 
Dingell  sent  to  the  Secretary  two  days  before  he  deter- 
mined that  eight  of  these  villages  were  ineligible.  The 
letter  requested  the  Secretary  to  postpone  his  decisions  on 
the  cases  pending  a  review  and  opinion  by  the  Comptroller 
General,  because  it  '  'appears  from  the  testimony  [at  the 
hearings]  that  village  eligibility  and  Native  enrollment 
requirements  of  ANSCA  [Alaska  Native  Claims  Settlement 
Act]  have  been  misinterpreted  in  the  regulations  and  that 
certain  villages  should  not  have  been  certified  as  eligible 
for  land  selections  under  ANSCA."  The  letter  did  not 
specify  any  particular  villages,  but  we  think  it  compro- 
mised the  appearance  of  the  Secretary's  impartiality.9  D.C. 
Federation  of  Civic  Assn's  v.  Volpe,  148  U.S.  App.  D.C.  207, 
222,  459  F.2d  1231,  1246,  cert,  denied,  405  U.S.  1030  (1972); 
see  Pillsbury  Co.  v.  FTC,  supra,  at  964.  Nevertheless,  a. 
remand  to  the  Secretary,  rather  than  a  reinstatement  of 
the  BIA  decisions,  is  the  proper  remedy  in  this  case.  As- 
suming the  worst — that  the  letter  contributed  to  the  Secre- 
tary's decision  in  these  cases — we  cannot  say  that  3M> 
years  later,  a  new  Secretary  in  a  new  administration  is 
thereby  rendered  incapable  of  giving  these  cases  a  fair  and 
dispassionate  treatment. 


9  We  of  course  intimate  no  view  as  to  the  validity  of  the  Congressman's 
criticism. 

[Slip  Opinion  at  19-20.] 

On  April  28,  1978,  the  cases  were  remanded  to  the  District  Court 
for  remand  to  the  Secretary  for  redetermination  of  the  appeals. 

The  appeals  were  remanded  by  the  District  Court  to  the  Secre- 
tary on  July  31,  1978. 

On  September  25,  1978,  the  villages  filed  a  petition  for  writ  of 
certiorari  in  the  U.S.  Supreme  Court. 

In  their  petition,  the  villages  noted  several  questions  as  being 
presented,  including,  inter  alia,  whether  a  District  Court,  having 
found  that  administrative  proceedings  have  (a)  violated  plaintiffs' 
rights  to  due  process  and  (b)  been  tainted  by  Congressional  intru- 
sion into  the  administrative  process,  exceeds  the  bounds  of  its 
discretion  in  fashioning  a  remedy  by  reinstating  the  last  untainted 
determination  where  Congress  has  required  that  the  matter  before 
the  agency  be  resolved  rapidly  and  with  certainty. 

Petitioners  sought  review  of  the  appellate  court's  decision  with 
respect  to  (1)  standing,  (2)  the  remedy  fashioned  by  the  District 
Court,  (3)  the  authority  of  the  Secretary  to  redetermine  residence 
for  purposes  of  village  eligibility,  and  (4)  the  propriety  of  the  appel- 
late court's  remand  order  in  the  case  of  Salamatof  Village.  Among 
the  reasons  to  grant  certiorari  put  forth  by  petitioners  is  the  asser- 
tion that  the  court  has  the  responsibility  to  mark  the  appropriate 
limits  of  the  investigatory  power  of  Congressional  committees  and 
to  assure  the  proper  functioning  of  the  Federal  judiciary. 

A  brief  in  opposition  to  the  petition  for  writ  of  certiorari  was 
filed  for  the  Secretary  of  the  Interior  on  November  16,  1978.  In  the 
brief  it  was  argued  that  the  decision  of  the  Court  of  Appeals  was 
correct  and  was  not  in  conflict  with  any  decision  of  the  Supreme 
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Court,  and  that  the  issues  presented  were  not  of  recurring  impor- 
tance. 
The  petition  for  writ  of  certiorari  was  denied  on  December  11. 

1978. 

Status.— No  further  action  has  been  taken. 

That  portion  of  the  District  Court's  opinion  which  is  of  interest 
to  the  House  of  Representatives  is  printed  in  the  ' 'Decisions"  sec- 
tion of  the  report  of  Court  Proceedings  and  Actions  of  Vital  Interest 
to  the  Congress,  Part  1,  April  15,  1977. 

The  opinion  of  the  Court  of  Appeals  is  printed  in  the  "Decisions" 
section  of  the  report  of  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  Part  4,  May  15,  1978. 

Exxon  Corp.  v.  Federal  Trade  Commission 
No.  77-1302  (D.C.  Cir.) 
No.  78-1176  (U.S.  Supreme  Court) 

Kerr-McGee  Corp.  v.  Federal  Trade  Commission 

No.  77-1303  (D.C.  Cir.) 

No.  78-1176  (U.S.  Supreme  Court) 

and, 

Union  Carbide  Corp.  v.  Federal  Trade  Commission 
No.  77-1304  (D.C.  Cir.) 

Brief— On  May  7,  1976,  Union  Carbide  Corp.  (hereinafter  "Union 
Carbide")  filed  a  complaint  for  injunctive  and  declaratory  relief 
against  the  Federal  Trade  Commission  (hereinafter  "FTC"),  and 
the  Chairman,  Commissioners,  and  Secretary  of  the  FTC,  to  pre- 
vent the  FTC  from  "releasing  to  two  Congressional  committees, 
and  thus  to  the  public,  commercially  sensitive  trade  secrets  relat- 
ing to  plaintiffs'  coal  and  nuclear  business,  which  the  Commission 
is  required  to  keep  confidential  under  Section  6  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  §  46(f),  and  under  common  law 
protections  for  trade  secret  information."  [Verified  Complaint  for 
Injunctive  and  Declaratory  Relief,  Union  Carbide  Corp.  v.  FTC, 
Civil  Action  No.  760793  (D.D.C.).]  Union  Carbide  states  that  pursu- 
ant to  an  FTC  subpoena  dated  January  31,  1975,  they  turned  over 
to  the  FTC  commercially  sensitive  data  and  trade  secrets,  and 
notified  the  FTC  of  the  confidential  nature  of  the  data.  The  com- 
plaint states  that  Union  Carbide  and  the  FTC  entered  into  an 
agreement  that  the  FTC  would  give  Union  Carbide  10  days'  notice 
before  releasing  any  information.  On  May  5,  1976,  the  FTC  notified 
Union  Carbide  that  it  was  considering  releasing  the  data  to  the 
Senate  Judiciary  Committee's  Antitrust  and  Monopoly  Subcommit- 
tee and  to  the  House  Interstate  and  Foreign  Commerce  Commit- 
tee's Subcommittee  on  Oversight  and  Investigations,  and  that  the 
commissioners  expected  to  vote  unanimously  to  release  the  materi- 
al by  May  7,  1976.  Furthermore,  despite  the  10-day  notice  agree- 
ment, the  FTC  said  that  Union  Carbide  might  not  receive  any 
further  notice.  Union  Carbide  asserted  that  on  numerous  previous 
occasions  commercially  sensitive  trade  secret  data  submitted  to 
Congressional  committees  and  subcommittees  had  become  public. 
They  also  alleged  that  if  the  FTC  released  this  information  it 
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would  be  in  violation  of  15  U.S.C.  §  46(f),  which  says  the  FTC  may 
make  public  information  it  obtains  "except  trade  secrets  and  the 
names  of  customers/ '  and  that  the  release  of  the  data  would  also 
violate  Union  Carbide's  common  law  right  of  confidentiality  of  its 
trade  secrets.  Union  Carbide  asked  the  court  to  enjoin  the  defend- 
ants from  releasing  the  information  to  anyone  outside  the  FTC, 
including,  but  not  limited  to,  any  committee  or  subcommittee  of 
Congress,  and  to  issue  a  declaratory  judgment  that  the  release  of 
such  data  would  violate  15  U.S.C.  §  46(f)  and  Union  Carbide's 
common  law  right  to  preserve  its  trade  secrets. 

U.S.  District  Judge  John  H.  Pratt  issued  an  order  on  May  7, 
1976,  enjoining  the  FTC  from  releasing  the  information  to  any 
person  outside  the  FTC  until  10  days  after  the  disposition  of  Ash- 
land Oil  Co.  v.  FTC,  No.  76-1174  (D.C.  Cir.),  since  it  appeared  to 
the  court  that  the  same  issue  was  before  the  U.S.  Court  of  Appeals 
in  that  case.  [For  a  brief  of  Ashland  Oil  Co.  v.  FTC,  see  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  Part  2, 
August  15,  1977,  at  25.] 

Separate  complaints  were  filed  on  May  11,  1976,  by  Exxon  Corpo- 
ration (hereinafter  "Exxon")  [Exxon  Corp.  v.  FTC,  Civil  Action  No. 
76-0812  (D.D.C.)]  and  Kerr-McGee  Corporation  (hereinafter  "Kerr- 
McGee")  [Kerr-McGee  Corp.  v.  FTC,  Civil  Action  No.  76-0814 
(D.D.C.)]  against  the  same  defendants  as  in  Union  Carbide,  stating 
that  they  had  turned  over  to  the  FTC  certain  confidential  data 
relating  to  uranium  mining,  milling,  exploration  and  production 
pursuant  to  FTC  subpoenas  issued  in  early  1975.  Their  complaints 
state  that  they  emphasized  to  the  FTC  the  confidential  nature  of 
the  information  when  the  materials  were  turned  over  to  the  FTC. 
They  further  state  that  on  May  5,  1976,  the  staff  of  the  FTC 
notified  them  that  the  Commission  was  considering  the  imminent 
release  of  the  data  to  the  Senate  Judiciary  Committee's  Antitrust 
and  Monopoly  Subcommittee  and/or  individual  members  of  the 
committee.  On  May  10,  1976,  the  staff  of  the  FTC  advised  them 
that  the  material  would  be  turned  over  on  May  11,  1976.  Both 
Exxon  and  Kerr-McGee  assert  that  "the  record  of  commercially 
sensitive  trade  secret  information  finding  its  way  into  the  public 
domain  from  Congress"  shows  that  there  is  a  high  probability  that 
submission  of  the  data  to  a  Congressional  subcommittee  would 
result  in  their  release  to  the  public.  Both  alleged  that  release  of  the 
information  by  the  FTC  would  violate  15  U.S.C.  §  46(f),  18  U.S.C. 
§  1905,  and  plaintiffs'  common  law  right  to  protection  of  confiden- 
tiality of  trade  secrets.  Both  asked  the  court  to  enjoin  the  defend- 
ants from  releasing  the  information  to  anyone  outside  the  FTC, 
including,  but  not  limited  to,  any  committee  or  subcommittee  of 
Congress,  and  to  issue  a  declaratory  judgment  that  the  release  of 
such  information  would  violate  15  U.S.C.  §  46(f),  18  U.S.C.  §  1905, 
and  plaintiffs'  common  law  right  to  preserve  their  trade  secrets. 
The  plaintiffs  also  filed  motions  for  injunctive  order  similar  to  the 
one  granted  in  Union  Carbide. 

On  May  11,  1976,  Judge  Pratt  issued  injunctions  in  these  cases 
similar  to  the  one  issued  on  May  7,  1976,  in  Union  Carbide. 

On  July  8,  1976,  the  court  granted  the  defendants  motion  for  an 
extension  of  time  to  file  an  answer  until  20  days  after  a  decision  by 
the  U.S.  Court  of  Appeals  in  Ashland  Oil. 
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On  September  20,  1976,  the  U.S.  Court  of  Appeals  issued  its 
decision  in  Ashland  Oil  Co.  v.  FTC,  essentially  affirming  the  deci- 
sion of  the  District  Court  that  the  materials  could  be  turned  over 
to  a  committee  of  Congress,  without  violating  15  U.S.C.  §  46(f).  The 
Court  of  Appeals  in  Ashland  then  entered  a  stay  of  its  order  until 
it  could  rule  on  a  motion  for  rehearing. 

On  October  1,  1976,  Judge  Pratt  continued  the  temporary  re- 
straining orders  in  Union  Carbide,  Exxon,  and  Kerr-McGee  until 
either  he  disposed  of  Union  Carbide's  motion  for  a  preliminary 
injunction  or  the  Appeals  Court  removed  its  stay  in  Ashland  Oil. 

On  October  15,  1976,  defendants  filed  their  motions  to  dismiss, 
based  upon  the  disposition  in  Ashland  Oil. 

On  March  2,  1977,  the  Appeals  Court  denied  the  motion  for 
rehearing  in  Ashland  Oil. 

On  March  29,  1977,  the  court  in  Union  Carbide,  Exxon,  and  Kerr- 
McGee  concluded  that  the  transmission  of  data  from  the  FTC  to  a 
Congressional  committee  "does  not  constitute  public  disclosure 
within  the  meaning  of  *  *  *  15  U.S.C.  (Supp.  V)  §  46(f);  and  that 
such  transmission  in  this  case  would  not  cause  irreparable  harm  to 
the  plaintiff,"  citing  Ashland  Oil.  The  court  denied  the  motions  for 
summary  judgment,  granted  defendants'  motions  to  dismiss  and 
dismissed  the  cases  with  prejudice,  denied  as  moot  the  plaintiffs' 
motions  for  a  preliminary  injunction,  and  denied  the  plaintiffs' 
requests  to  stay  the  orders  pending  appeal. 

On  March  29,  1977,  all  three  plaintiffs  filed  notices  of  appeal. 

On  March  30,  1977,  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  consolidated  the  appeals  of  Exxon  (No.  77-1302),  Kerr- 
McGee  (No.  77-1303),  and  Union  Carbide  (No.  77-1304)  for  purposes 
of  appeal,  and  stayed  the  order  of  the  District  Court.  In  addition, 
the  Senate  Judiciary  Committee  was  asked  to  advise  the  court 
whether  it  still  sought  the  data  originally  requested. 

On  May  3,  1977,  a  motion  by  the  three  companies  to  expedite  the 
proceedings  was  denied. 

On  May  6,  1977,  the  Appeals  Court  denied  the  companies  mo- 
tions for  injunctions  or  stay  pending  appeals  and  vacated  its  stay  of 
March  30,  1976  of  the  District  Court's  order.  Chief  Judge  George  E. 
MacKinnon  considered  it  improper  to  surrender  this  material  to 
any  Member  of  Congress  on  a  mere  request,  but  felt  he  was  bound 
by  the  decision  in  Ashland  Oil. 

On  August  26,  1977,  a  per  curiam  order  was  filed  dismissing 
appellant's  motion  for  injunction  pending  appeal  as  moot. 

On  September  30,  1977,  Congressman  John  E.  Moss  filed  a 
motion  for  leave  to  file  a  brief  as  amicus  curiae. 

On  October  25,  1977,  a  Clerk's  order  was  filed  granting  Congress- 
man Moss'  motion  for  leave  to  file  a  brief  as  amicus  curiae  and 
giving  appellants  14  days  to  file  a  brief  in  response. 

Congressman  Moss'  brief  as  amicus  curiae  and  appellant's  brief 
in  response  thereto  were  both  filed  on  October  25,  1977. 

The  consolidated   appeals  were  argued  on   February   13,    1978. 

The  Court  of  Appeals  issued  its  opinion  on  October  19,  1978, 
affirming  the  judgment  of  the  District  Court  in  its  entirety.  In  the 
opinion  for  the  court  filed  by  Circuit  Judge  MacKinnon,  the  ques- 
tion at  issue  was  posed  as  whether  any  protective  measures  should 
be  imposed  on  the  FTC  with  respect  to  the  divulging  to  Congress  of 
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"trade  secrets"  obtained  by  the  FTC  under  the  compulsion  of  a 
subpoena. 

The  opinion  noted  that  some  of  the  information  that  the  appel- 
lants sought  to  protect,  specifically  data  concerning  Union  Car- 
bide's coal  holdings,  had  already  been  disclosed,  and  that  the 
appeal  was  moot  as  to  this  material.  As  to  the  issues  which  were 
not  moot,  the  status  of  as  yet  undivulged  material,  the  request  for 
notice  prior  to  disclosure,  and  the  request  for  steps  to  be  required 
to  ensure  that  Congress  keep  such  trade  secret  information  confi- 
dential, Circuit  Judge  MacKinnon  noted  that  most  represented  an 
attempt  to  have  the  court  virtually  engage  in  rulemaking  for  the 
FTC,  which  would  be  inappropriate  and  potentially  overreaching. 

Turning  to  appellants'  prayer  for  a  permanent  injunction  requir- 
ing 10  days  advance  notice  to  affected  parties  before  the  FTC  could 
disclose  confidential  data  pursuant  to  Congressional  request,  the 
Court  of  Appeals  determined  first  that  the  material  which  the  FTC 
proposed  to  divulge  was  fully  within  the  scope  of  the  legitimate 
investigatory  powers  of  Congress.  In  rejecting  the  request  for  a 
permanent  injunction,  Circuit  Judge  MacKinnon  stated: 

For  this  court  on  a  continuing  basis  to  mandate  an 
enforced  delay  on  the  legitimate  investigations  of  Congress 
whenever  these  inquiries  touched  on  trade  secrets  could 
seriously  impede  the  vital  investigatory  powers  of  Congress 
and  would  be  of  highly  questionable  constitutionality. 
While  normally  reasonable  advance  notice  can  be  re- 
quired, in  exigent  circumstances  Congress  has  full  authori- 
ty to  issue  forthwith  subpoenas  and  formally  request  im- 
mediate disclosure.  To  impose  a  mandatory  notice  period 
would  skirt  dangerously  close  to  being  at  least  the  tempo- 
rary '  'equivalent  to  an  order  quashing  [the  official  request 
or  subpoena]  which  is  generally  an  impermissible  frustra- 
tion of  the  congressional  power  to  investigate  *  *  *  and 
hence  [would  raise]  serious  constitutional  issues,"  United 
States  v.  American  Tel  &  Tel.  Co.,  551  F.2d  384,  388  (D.C. 
Cir.  1976),  citing,  Eastland  v.  United  States  Servicemen's 
Fund,  421  U.S.  491,  506  (1975).  It  would  also  abrogate  the 
broad  discretion  of  the  Commission,  e.g.,  FTC  v.  Lonning, 
539  F.2d  202,  211  (D.C.  Cir.  1976)— through  which  the  FTC 
can  make  use  of  its  considerable  expertise  to  balance  the 
private  and  public  interests  involved — to  formulate  its  own 
reasonable  confidentiality  protections,  see  FTC  v.  Ander- 
son, 442  F.  Supp.  1118  (D.D.C.  1977).  [Slip  Opinion  at  9. 
(Footnote  omitted.)] 

To  impose  any  mandatory  advance  notice  would,  the  Court  of 
Appeals  concluded,  run  directly  contrary  to  the  spirit  of  the  U.S. 
Supreme  Court's  decision  in  Eastland  v.  United  States  Servicemen  s 
Fund,  supra,  which  emphasized  the  necessity  for  courts  to  refrain 
from  interfering  with  or  delaying  the  investigatory  functions  of 
Congress. 

Furthermore,  the  court  found  no  indication  that  disclosure  to  the 
subcommittee  would  in  any  way  harm  the  appellants,  since  such 
disclosure  does  not  constitute  public  disclosure.  Reaffirming  its 
rationale  in  Ashland  Oil  Inc.  v.  FTC,  548  F.2d  977  (D.C.  Cir.  1976), 
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the  opinion  stated  that  absent  a  showing  that  it  is  evident  that 
Congress  intends  to  make  trade  secrets  divulged  to  it  by  the  FTC 
publicly  available,  the  FTC  may,  upon  proper  demand,  release  such 
secrets  to  the  Congress  without  the  necessity  of  prior  notice  to  the 
parties  involved,  unless  such  information  was  obtained  upon  an 
agreement  to  give  prior  notice. 

The  Court  of  Appeals  also  rejected  appellant's  contention  that 
the  FTC  should  be  required  to  obtain  assurances  that  confidential 
information  will  not  be  publicly  disclosed  unless  a  majority  of  the 
members  of  the  committee  or  subcommittee  vote  to  do  so.  The 
opinion  stated  that  for  the  court  to  establish  such  a  requirement  on 
the  record  in  this  case  would  clearly  involve  an  unacceptable  judi- 
cial intrusion  into  the  internal  operations  of  Congress.  In  regard  to 
the  possibility  of  leaks,  the  Court  of  Appeals  stated: 

If,  in  fact,  a  Member  or  congressional  staff  member  im- 
properly "leaks"  confidential  data,  the  injured  parties 
have  a  recourse  against  that  individual  directly,  and  the 
possibility  of  such  action  will  serve  to  deter  unjustified 
disclosure  of  trade  secrets.  Beyond  provision  for  such  suits, 
and  in  the  absence  of  a  concrete  violation  of  law,  rule  or 
regulation,  the  courts  are  unable  to  aid  the  appellants  in 
their  request  to  oversee  the  activities  of  the  legislature, 
allegations  of  the  prevalence  of  '  'leaks"  from  some  commit- 
tees notwithstanding.  The  FTC  should,  and  does,  alert  Con- 
gress when  the  information  made  available  to  it  is  confi- 
dential. In  fact,  some  such  cautionary  statement  could  be 
impliedly  required  from  the  prohibition  on  the  public  dis- 
closure of  trade  secrets  imposed  by  15  U.S.C.  §  46(f).  If  the 
Commission  failed  to  alert  Congress  to  the  fact  that  infor- 
mation being  supplied  to  it  was  by  statute  prohibited  from 
"public"  disclosure  the  Commission  would  violate  a  duty 
implicitly  imposed  upon  it  by  the  statute.  To  impose  fur- 
ther protective  procedures  upon  Congress,  without  some 
immediate  threat  of  illegal  disclosure,  would  impermissi- 
bly interfere  with  the  legislative  branch — an  action  we 
refuse  to  take.  [Slip  Opinion  at  15.  (Footnote  omitted.)] 

The  Court  of  Appeals  also  declined  to  restrict  the  right  of  the 
FTC  to  discuss  with  Members  of  Congress  or  their  staff,  prior  to 
Congressional  demand,  the  general  nature  of  available  data  and 
thus  inform  Congress  about  relevant  information  of  which  it  may 
be  unaware.  The  opinion  noted  that  barring  some  prohibition,  gov- 
ernmental agencies  may  interchange  information,  and  that  most 
problems  in  this  connection  will  be  obviated  if  the  Commission 
merely  notifies  Congress  whenever  confidential  trade  secrets  are 
requested  or  involved  in  potential  delivery. 

The  opinion  emphasized  that  the  denial  of  appellants'  requested 
injunctive  and  declaratory  relief  designed  to  limit  the  manner  in 
which  the  FTC  may  respond  to  a  subpoena  or  formal  request,  did 
not  address  the  question  of  when  a  formal  request  or  subpoena  has 
been  properly  issued.  The  Court  of  Appeals  stated  that  it  is  impor- 
tant that  disclosure  of  information  can  only  be  compelled  by  au- 
thority of  Congress  or  its  committees  or  subcommittees,  not  solely 
by  individual  Members;  and  only  for  investigation  and  Congression- 
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al  activities.  In  regard  to  ordinary  publicly  available  information, 
there  is  no  need  to  require  the  FTC  to  determine  whether  or  not  a 
request  for  such  information  is  in  fact  a  proper  formal  request  or 
subpoena,  which  satisfies  the  requirement  of  the  controlling  Con- 
gressional rule.  Trade  secrets,  however,  may  not  be  divulged  except 
upon  verified  legally  authorized  requests,  the  opinion  noted.  While 
noting  that  it  did  not  clearly  appear  that  the  request  sent  to  the 
FTC  by  Senator  Hart  was  a  formal  request  authorized  by  the 
subcommittee,  the  Court  of  Appeals  assumed  that  the  FTC  had 
verified  that  the  request  had  been  properly  authorized. 

The  opinion  also  noted  that  in  appealing  a  refusal  to  grant 
equitable  relief,  appellants  bore  heavy  a  burden  and  that  to  grant 
such  relief  the  Court  of  Appeals  would  be  required  to  interfere  in 
the  operation  of  Congress  and  also  to  depart  from  traditional  doc- 
trine concerning  the  availability  of  equitable  relief. 

On  November  2,  1978,  appellants  filed  a  petition  for  rehearing 
and  a  suggestion  for  rehearing  en  banc,  which  were  both  denied  on 
December  6,  1978. 

Exxon  and  Kerr-McGee  filed  a  petition  for  a  writ  of  certiorari 
in  the  U.S.  Supreme  Court  on  January  26,  1979. 

Status. — The  petition  for  writ  of  certiorari  is  pending  before  the 
U.S.  Supreme  Court. 

The  complete  text  of  the  orders  of  the  District  Court  are  printed 
in  the  "Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  Part  2,  August  15,  1977,  at  247  {Union 
Carbide),  243  (Exxon),  and  245  (Kerr-McGee). 

The  opinion  of  the  Court  of  Appeals  is  printed  in  the  ' 'Decisions'  ' 
section  of  the  report  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  current  to  December  31,  1978. 

Note. — In  a  footnote  to  its  orders  of  March  29,  1977,  the  District 
Court  stated  that  it  was  aware  of  footnote  63  in  a  decision  by  the 
Court  of  Appeals  in  FTC  v.  Texaco,  No.  74-1547  (D.C.  Cir.  Feb.  23, 
1977).  Footnote  63  states: 

We  think  it  not  unreasonable  to  require  notice  to  the 
producers  even  in  the  event  of  a  proposed  release  to  Con- 
gress, since  the  circumstances  surrounding  such  a  disclo- 
sure cannot  presently  be  ascertained.  [See  Ashland  Oil  v. 
FTC,  548  F.2d  977.] 

The  court  concluded:  "we  believe  that  action  to  be  legally  and 
factually  distinguishable  from  the  case  at  bar."  In  Texaco,  the  FTC 
had  undertaken  an  investigation  to  determine  whether  certain  cor- 
porations were  violating  Section  5  of  the  Federal  Trade  Commis- 
sion Act  by  deliberately  understating  gas  reserves  in  southern 
Louisiana.  After  an  informal  investigation  effort  proved  inad- 
equate, the  Bureau  of  Competition  of  the  FTC  determined  that  the 
issuance  of  subpoenas  would  be  necessary,  and  on  June  3,  1971,  the 
Commission  issued  a  resolution  directing  the  use  of  compulsory 
process  in  a  nonpublic  investigation.  The  companies  refused  to 
comply  with  the  subpoenas  which  were  subsequently  issued,  and 
the  FTC  filed  petitions  for  enforcement  in  the  Federal  District 
Court. 
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The  companies  argued  that  the  accuracy  of  the  gas  reserves 
estimates  had  already  been  determined  by  the  Federal  Power  Com- 
mission in  ratemaking  proceedings  before  that  body  prior  to  1971, 
and  therefore  it  was  improper  for  the  FTC  to  subpoena  documents 
for  the  same  purpose.  The  District  Court  agreed,  and  determined, 
in  general,  that  the  FTC  could  only  receive  documents  from  1969- 
71  and  could  use  them  only  to  investigate  the  possibility  of  a 
conspiracy  in  reporting  reserves,  but  could  not  use  them  to  deter- 
mine reserves.  In  addition  the  court  ruled  that  the  documents  used 
in  that  investigation  could  only  be  reviewed  by  FTC  personnel 
assigned  to  that  investigation,  and  had  to  be  returned  to  the  com- 
panies at  the  conclusion  of  the  investigation,  unless  the  court  ruled 
otherwise. 

A  Court  of  Appeals  panel  upheld  the  decision  of  the  District 
Court,  but  the  panel's  decision  was  vacated  by  the  en  banc  Court  of 
Appeals  when  it  decided  to  rehear  the  case  en  banc.  Among  the 
parts  of  the  District  Court's  order  which  the  en  banc  court  modified 
in  its  opinion  and  order  of  February  23,  1977,  was  the  part  dealing 
with  protection  of  confidentiality  of  the  information  claimed  by  the 
companies.  The  en  banc  court  concluded  that  until  the  FTC  had  a 
chance  to  review  the  documents  and  rule  on  specific  requests  of 
confidentiality  the  District  Court's  order  was  premature  and  im- 
proper. They  continued: 

Accordingly,  we  accept  with  some  modifications,  the  FTC's 
proposed  confidentiality  protection,  which  would  provide 
notice  to  the  producers  of  any  FTC  decision.  Specifically, 
we  order  that  the  FTC  not  disclose  any  of  the  documents 
produced  which  a  company  designates  as  confidential  to 
any  person  [fn.  63]  outside  the  employ  of  the  FTC  (other 
than  an  outside  consultant  retained  by  the  FTC  who  has 
agreed  not  to  disclose  the  documents)  without  first  giving 
the  company  ten  days'  notice  of  its  intention  to  do  so.  Such 
a  procedure  would,  of  course,  provide  an  opportunity  for 
judicial  review  at  some  later  date,  if  the  producers  believe 
that  a  particular  proposed  disclosure  is  improper.  [FTC  v. 
Texaco,  No.  74-1547  (D.C.  Cir.  Feb.  23,  1977);  Slip  Opinion 
at  43-44.] 

United  States  v.  Berrellez 

Cr.  No.  78-00120-01  (D.D.C.) 
and, 

In  re  United  States  of  America 
No.  78-2158  (D.C.  Cir.) 

Brief. — On  March  20,  1978,  a  six-count  information  was  filed  in 
U.S.  District  Court  for  the  District  of  Columbia  against  Robert 
Berrellez.  The  first  count  charges  the  defendant  with  a  violation  of 
18  U.S.C.  §  371  (Conspiracy).  Specifically,  Mr.  Berrellez  is  charged 
with  conspiring  with  Harold  V.  Hendrix,  who  is  not  charged  in  the 
information,  and  other  persons  from  March  1972  to  March  21,  1973, 
to:  (1)  obstruct  a  proceeding  of  the  Subcommittee  on  Multinational 
Corporations  of  the  Committee  on  Foreign  Relations  of  the  U.S. 
Senate  (hereinafter  "Subcommittee"),  (2)  commit  perjury,  and  (3) 
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defraud  the  United  States  of  and  concerning  its  right  to  have  the 
business  of  the  Subcommittee  conducted  honestly  and  impartially. 
The  second  count  charges  the  defendant  with  violating  18  U.S.C. 
§  1505  (Obstruction  of  Proceedings)  by  giving  false  and  blatantly 
evasive  testimony  before  the  Subcommittee  concerning  communica- 
tions and  relationships  between  employees,  officers,  and  directors 
of  the  International  Telephone  and  Telegraph  Corporation  (herein- 
after 'TIT")  and  Central  Intelligence  Agency  (hereinafter  "CIA") 
officials  and  communications  and  relationships  between  employees, 
officers  and  directors  of  ITT  and  certain  Chileans.  The  third  and 
fourth  counts  charge  defendant  with  violating  18  U.S.C.  §  1621  by 
committing  perjury  before  the  Subcommittee.  The  fifth  count 
charges  the  defendant  with  perjury  before  a  panel  of  arbitrators  of 
the  American  Arbitration  Association  (hereinafter  "Panel").  Mr. 
Berrellez  had  testified  in  June  1974,  before  the  Panel,  which  was 
seeking  to  ascertain,  in  the  course  of  conducting  an  arbitration 
proceeding,  what  activities  of  ITT  were  undertaken  in  Chile  and 
elsewhere  with  regard  to  the  1970  Chilean  Presidential  election.  On 
the  basis  of  the  same  testimony  upon  which  count  five  is  based,  the 
sixth  count  charges  Mr.  Berrellez  with  violating  18  U.S.C.  §  1001  by 
knowingly  and  willfully  making  false  and  fictitious  statements  and 
representations  as  to  material  facts  in  connection  with  a  matter 
within  the  jurisdiction  of  an  agency  of  the  United  States,  specifical- 
ly, the  Overseas  Private  Investment  Corporation. 

Defendant  pleaded  not  guilty  on  March  29,  1978. 

On  April  27,  1978,  defendant  moved  to  dismiss  the  information. 

Mr.  Berrellez'  motion  to  dismiss  was  argued  on  August  18,  1978, 
and  taken  under  advisement.  On  August  21,  1978,  the  motion  to 
dismiss  was  denied. 

On  September  29,  1978,  Mr.  Berellez  moved  to  dismiss  counts  5 
and  6  of  the  information  for  failure  to  state  an  offense  against  the 
United  States.  The  motions  to  dismiss  counts  5  and  6  were  denied 
on  October  18,  1978. 

On  October  18,  1978,  the  Government  moved  for  a  protective 
order  requiring  that,  for  reasons  of  national  security,  defendant 
and/or  his  attorney  shall  not  disclose  any  information,  question 
any  witness,  nor  shall  any  witness  volunteer  any  information  re- 
garding the  past  or  present  location  of  any  CIA  station,  base, 
installation,  or  facility,  or  the  presence  of  any  CIA  officer  or  em- 
ployee in  any  location  except  for  Langley,  Virginia,  Buenos  Aires, 
Argentina,  Santiago,  Chile,  and  Miami,  Florida,  or  the  past  and 
present  relationship  and/ or  communications  between  any  Chilean 
and  the  CIA  or  any  CIA  officer  or  employee  without  the  prior 
authorization  of  the  court,  or  reveal  any  CIA  source  or  contact 
other  than  an  ITT  official.  And  requiring  that  the  Government  be 
given  notice  and  an  opportunity  to  obtain  an  in  camera  judicial 
determination  of  relevance  before  such  information  is  divulged  in 
court. 

On  October  23,  1978,  the  Government's  motion  for  a  protective 
order  was  heard  and  denied  and  the  oral  motion  of  the  Govern- 
ment to  strike  various  alleged  overt  acts  from  the  information  was 
heard  and  granted,  and  a  jury  and  alternator  were  called. 

On  October  24,  1978,  the  jury  and  alternates  were  dismissed  and 
a  status  call  set  for  October  30,  1978.  At  the  status  call,  the  Gov- 
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ernment  stated  that  it  would  seek  a  writ  of  mandamus  from  the 
Court  of  Appeals  regarding  the  District  Court's  denial  of  the  pro- 
tective order  and  Judge  Robinson  order  the  trial  continued  until  a 
ruling  from  the  U.S.  Court  of  Appeals  regarding  mandamus. 

On  November  8,  1978,  the  Government  moved  in  the  District 
Court  to  amend  pages  4  through  7  of  the  information  to  reflect  the 
changes  made  by  the  motion  of  October  23,  1978. 

On  November  9,  1978,  the  Government  filed  a  petition  for  writ  of 
mandamus  in  the  U.S.  Court  of  Appeals  for  District  of  Columbia 
Circuit  (In  re  United  States  of  America,  No.  78-2158),  requiring 
District  Judge  Robinson  to  issue  the  protective  order  providing  for 
in  camera  judicial  determination  of  relevance  and  to  rule,  in  con- 
nection with  such  an  in  camera  determination,  "that  information 
that  is  not  relevant  to  an  element  of  the  offenses  charged  or  to  a 
legally  cognizable  affirmative  defense  may  not  be  elicited  in  open 
court  for  the  purpose  of  seeking  to  influence  the  jury  to  exercise  its 
power  of  multification  and  "that  the  defendant  may  not  elicit 
extremely  sensitive  national  security  information  based  on  the 
theory  that  he  was  induced  to  commit  the  crimes  charged  by 
Government  agents  whose  purpose  was  not  to  obtain  evidence  in 
order  to  commence  a  criminal  presecution  against  him." 

Mr.  Berrellez  filed  a  response  in  opposition  to  the  Government's 
petition  for  a  writ  of  mandamus  on  December  13,  1978,  contending 
that  the  petition  was  essentially  an  attempt  to  obtain  interlocutory 
appellate  review  of  matters  within  the  trial  court's  discretion  not 
properly  raised  by  means  of  a  writ  of  mandamus  and  incapable  of 
being  decided  in  advance  of  trial. 

On  January  2,  1979,  the  Government  filed  a  reply  brief  in  sup- 
port of  its  petition. 

On  January  26,  1979,  the  Court  of  Appeals  issued  a  per  curiam 
order  denying  the  petition  for  writ  of  mandamus.  In  an  accompa- 
nying memorandum,  the  petition  was  termed  premature  and  not  a 
case  warranting  piecemeal,  interlocutory  appeal.  The  memoran- 
dum also  noted  that  the  District  Court  has  shown  a  proper  sensi- 
tivity to  the  requirements  of  national  security. 

At  a  status  call  on  February  8,  1979,  in  the  District  Court,  the 
Government  moved  orally  for  dismissal  of  the  information.  The 
motion  was  heard  and  granted  and  Mr.  Berrellez  was  discharged. 

Status. — The  case  has  been  closed. 

The  order  and  accompanying  memorandum  of  the  Court  of 
Appeals  is  printed  in  the  "Decisions"  section  of  this  report  at  227. 

United  States  v.  Gerrity 

Cr.  No.  78-00121-01  (D.D.C.) 

Brief. — On  March  20,  1978,  a  six-count  information  was  filed  in 
U.S.  District  Court  for  the  District  of  Columbia  against  Edward  J. 
Gerrity,  Jr.  The  first  count  charges  the  defendant  with  violating  18 
U.S.C.  §  1505  (Obstruction  of  Proceedings)  by  giving  false  and  bla- 
tantly evasive  testimony  before  the  Subcommittee  on  Multinational 
Corporations  of  the  Committee  on  Foreign  Relations  of  the  United 
States  Senate  (hereinafter  "Subcommittee")  in  March  and  April  of 
1973.  The  testimony  was  given  in  the  course  of  an  investigation 
being  conducted  by  the  Subcommittee  into  actions  by  or  on  behalf 
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of  the  International  Telephone  and  Telegraph  Corporation  (herein- 
after 'ITT")  in  relation  to  the  course  of  the  Presidential  election  in 
Chile  in  1970.  The  second  and  third  counts,  also  arising  from 
defendant's  testimony  before  the  Subcommittee,  charge  him  with 
violating  18  U.S.C.  §  1621  (Perjury).  The  fourth  count  charges  Mr. 
Gerrity  with  a  violation  of  18  U.S.C.  §  1622  by  suborning  perjury  by 
Harold  V.  Hendrix  in  testimony  before  the  Subcommittee.  The  fifth 
count  charges  the  defendant  with  perjury  before  a  panel  of  arbitra- 
tors of  the  American  Arbitration  Association  (hereinafter  "Panel"). 
Mr.  Gerrity  had  testified  in  June  1974,  before  the  Panel,  which  was 
seeking  to  ascertain  what  activities  of  ITT  were  undertaken  in 
Chile  and  elsewhere  with  regard  to  the  1970  Chilean  Presidential 
election.  On  the  basis  of  the  same  testimony  upon  which  count  five 
is  based,  the  sixth  count  charges  Mr.  Gerrity  with  violating  18 
U.S.C.  §  1001  by  knowingly  and  willfully  making  false  and  fictitious 
statements  and  representations  as  to  material  facts  in  connection 
with  a  matter  within  the  jurisdiction  of  an  agency  of  the  United 
States,  specifically,  the  Overseas  Private  Investment  Corporation. 

Defendant  pleaded  not  guilty  on  April  28,  1978. 

On  May  19,  1978,  the  Government  moved  for  a  protective  order 
and  filed  its  response  to  Mr.  Gerrity's  motion  for  a  bill  of  particu- 
lars. 

Defendant  moved  on  June  2,  1978  to  dismiss  Count  1  for  failure 
to  state  a  violation  of  Title  18  U.S.C.  §  1505  and  on  grounds  of 
vagueness;  to  dismiss  Counts  2  and  5  on  grounds  of  duplicity;  to 
dismiss  Count  4  on  grounds  of  improper  venue;  to  dismiss  Counts  2, 

3,  and  4  on  grounds  of  incompetency  of  the  tribunal  and  immateri- 
ality of  the  inquiry;  to  dismiss  Counts  5  and  6  for  failure  to  state 
an  offense  against  the  United  States  and  for  failure  of  a  material 
matter;  and  to  dismiss  Count  6  as  inappropriate  in  this  informa- 
tion, or  in  the  alternative,  to  force  the  Government  to  elect  be- 
tween Counts  5  and  6.  Mr.  Gerrity  also  moved  on  June  2,  1978  to 
dismiss  the  information  on  the  ground  that  his  waiver  of  the 
constitutionally-required  indictment  was  ineffective. 

On  August  18,  1978,  at  a  hearing  on  Mr.  Gerrity's  motions  to 
dismiss,  the  Government  stated  that  it  would  not  prosecute  Counts 

4,  5  and  6  of  the  information.  Therefore,  the  motions  pertaining  to 
those  counts  were  not  argued.  The  motion  to  dismiss  the  entire 
information  because  of  ineffective  waiver  of  indictment  was  sub- 
mitted on  pleadings.  The  other  motions  attacking  the  information 
were  argued  and  taken  under  advisement.  The  motions  were 
denied  on  August  21,  1978. 

On  September  27,  1978,  the  Government  moved  to  dismiss 
Counts  4,  5  and  6  of  the  information.  The  counts  were  dismissed  on 
October  5,  1978. 

On  November  8,  1978,  the  trial  which  had  been  set  for  December 
4,  1978,  was  continued  to  a  day  not  less  than  45  days  after  a  verdict 
or  other  resolution  in  United  States  v.  Berrellez  (Cr.  78-120). 

On  March  7,  1979,  the  information  was  dismissed  on  the  motion 
of  the  Government. 

Status.—  The  case  has  been  closed. 
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Holy  Spirit  Association  for  the  Unification  of  World  Christianity  et 
al.  v.  Fraser  et  al 

Civil  Action  No.  78-1153  (D.D.C.) 

Brief.—  This  suit  was  filed  in  the  U.S.  District  Court  for  the 
District  of  Columbia  on  June  22,  1978.  Plaintiffs  are  the  Holy  Spirit 
Association  for  the  Unification  of  World  Christianity,  (hereinafter 
"the  Unification  Church")  and  Bo  Hi  Pak,  a  South  Korean  citizen. 
Named  as  defendants  in  the  suit  are  Donald  M.  Fraser,  a  U.S. 
Representative  from  Minnesota  and  chairman  of  the  Subcommittee 
on  International  Organizations  of  the  House  Committee  on  Inter- 
national Relations  (hereinafter  "Subcommittee")  and  two  staff 
members  of  that  Subcommittee,  Edwin  H.  Grogert  and  Martin  J. 
Lewin. 

The  complaint  contains  two  counts.  The  first  count  alleges  a 
conspiracy  by  defendants  to  deprive  the  plaintiffs  and  the  members 
of  the  Unification  Church  of  their  constitutional  rights.  Specifical- 
ly, it  is  claimed  that  defendants  and  other  unnamed  individuals 
have  conspired  to  deprive  plaintiffs  and  "all  persons  associated 
with  the  Unification  Church  and  Bo  Hi  Pak"  of  their  rights  of  free 
speech,  freedom  of  association,  freedom  of  expression  and  freedom 
of  religion.  Plaintiffs  allege  that  Congressman  Fraser  distributed 
defamatory  materials  regarding  plaintiff,  attempted  to  "deceive 
and  trick"  Bo  Hi  Pak  during  Pak's  testimony  before  the  Subcom- 
mittee, caused  the  payment  of  fees  to  witnesses  who  testified  before 
the  Subcommittee,  and  leaked,  or  permitted  leaking  of  testimony 
given  by  Bo  Hi  Pak  in  Executive  Session.  The  plaintiffs  claim  that 
these  activities,  in  addition  to  violating  their  rights  of  freedom  of 
religious  exercise  and  association,  damaged  their  reputation  and 
resulted  in  financial  damage  to  them  due  to  curtailment  of  their 
activities  and  a  reduction  in  financial  contributions  to  the  Unifica- 
tion Church.  As  relief  under  the  first  count,  plaintiffs  seek  an 
injunction  barring  defendants  from  violating  or  conspiring  to  vio- 
late plaintiffs'  rights  under  the  First,  Fourth,  or  Fifth  Amendments 
and  $5  million  in  compensatory  damages  and  $10  million  in  puni- 
tive damages. 

The  second  count  asserts  that  defendants  have  deprived  plaintiffs 
of  their  constitutional  rights.  It  is  also  specifically  alleged,  in  addi- 
tion to  the  acts  alleged  in  count  one,  that  defendants  Grogert  and 
Lewin,  representing  themselves  as  architects,  gained  entry  to  a 
Washington,  D.C.,  Unification  Church  building. 

Plaintiffs  claim  that  as  a  result  of  this  action  by  Grogert  and 
Lewin,  their  rights  to  the  free  expression  and  exercise  of  their 
religion  were  abridged,  their  right  of  free  association  was  impaired, 
they  were  subject  to  a  warrantless  search,  and  they  were  deprived 
of  the  due  process  of  the  law.  Plaintiffs  contend  that  the  activities 
complained  of  in  count  two  also  resulted  in  damage  to  their  reputa- 
tions and  financial  harm.  Their  demands  include  an  injunction,  $5 
million  in  compensatory  damages  and  $10  million  in  punitive  dam- 
ages under  count  two,  the  same  relief  demanded  under  count  one. 

On  October  10,  1978,  defendants  moved  to  dismiss  the  complaint 
or,  in  the  alternative,  for  summary  judgment. 

On  January  25,  1979,  the  Unification  Church  filed  an  amended 
complaint.  The  amended  complaint,  while  restructuring  the  alle- 
gations of  the  original  complaint,  contains  each  of  the  allegations 
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set  out  in  the  original.  Additionally,  count  one  of  the  amended 
complaint  also  contains  allegations  which  had  not  been  made  in 
the  original  complaint.  The  allegation  is  made  in  the  amended 
complaint  that  Congressman  Fraser  intentionally  and  maliciously 
and  without  any  valid  legislative  purpose  publicly  distributed  out- 
side the  halls  of  Congress  various  materials  regarding  plaintiffs 
or  persons  associated  with  plaintiffs  which  were  false,  defamatory 
and  libelous  per  se.  The  alleged  statements  were  to  the  effect  that 
the  Unification  Church  was  organized  by  a  director  of  the  Korean 
Central  Intelligence  Agency  who  has  used  it  as  a  political  tool; 
that  Colonel  Pak  "was  in  trouble  because  he  had  attempted  to 
initiate  into  his  church  (i.e.,  to  have  sexual  relations  with)  the 
wife  of  a  visiting  ROK  official";  that  the  Unification  Church 
interprets  the  Bible  in  sexual  terms  and  maintains  that  religious 
experience  is  interrelated  with  sex;  and  that  Sun  Myung  Moon, 
the  leader  of  the  church,  was  once  arrested  because  of  the  sexual 
practices  of  the  church.  Plaintiffs  claim  in  the  amended  com- 
plaint that  they  advised  defendants  that  the  statements  were  false 
and  defamatory.  Plaintiffs  also  allege  that  the  committee,  prior  to 
publication  of  the  subcommittee's  Final  Report,  at  the  direction 
of  Congressman  Fraser,  falsely  and  fraudulently  represented  to 
plaintiffs  that  subcommittee  procedures  prevented  advance  notice 
and  comment  on  materials  to  be  published. 

On  March  14,  1979,  the  court  having  found  that  the  plaintiffs' 
amended  complaint  should  be  clarified  before  defendants  are  re- 
quired to  file  a  responsive  pleading  or  motion,  ordered  that  plain- 
tiffs file  a  more  definite  statement  setting  out  those  facts  on 
which  they  intend  to  rely. 

Status. — The  case  is  pending  in  the  U.S.  District  Court. 

In  re  Beef  Industry  Antitrust  Litigation 

No.  78-3344  (Fifth  Cir.) 

Brief. — In  the  course  of  conducting  investigations  of  marketing 
restrictions  and  unfair  competition  in  the  beef  industry,  the  Sub- 
committee on  Oversight  and  Investigation  of  the  House  Committee 
on  Interstate  and  Foreign  Commerce  and  the  Subcommittee  on 
Small  Business  Administration  and  Small  Business  Investment 
Companies  of  the  House  Committee  on  Small  Business,  issued  sub- 
poenas duces  tecum  to  some  of  the  plaintiffs  in  In  re:  Beef  Industry 
Antitrust  Litigation.  At  least  some  of  the  documents  sought  by  the 
committees  were  subject  to  a  protective  order  previously  issued  by 
the  court  on  November  23,  1976. 

Those  parties  who  were  recipients  of  the  committees'  subpoenas 
asked  the  court  to  either  clarify  or  modify  its  order  to  allow  compli- 
ance with  the  committees'  subpoenas.  A  hearing  was  held  on  the 
motion  on  March  22,  1978.  On  April  4,  1978,  the  motion  was 
denied. 

On  May  30,  1978,  the  Subcommittees  and  the  Clerk  of  the  House 
filed  with  the  District  Court  a  "Motion  For  Leave  to  File".  In  the 
motion,  the  Subcommittees  and  the  Clerk  supported  plaintiffs'  ear- 
lier motion  for  leave  to  comply  with  the  Subcommittees'  subpoenas. 

On  July  27,  1978  the  District  Court  held  a  hearing  on  the  motion 
filed  by  the  Subcommittees  and  the  Clerk  of  the  House. 
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On  August  17,  1978,  United  States  District  Judge  Taylor,  in  a 
memorandum  opinion,  denied  the  motion  of  the  Congressional  mo- 
vants for  clarification  or  modification  of  the  protective  order.  Judge 
Taylor  stated  that  the  sole  question  was  whether  Congress  can 
subpoena  documents  in  the  hands  of  a  litigant  who  would  not 
otherwise  have  them  except  for  the  discovery  procedure  of  the 
Federal  courts  when  there  has  been  no  showing  of  extraordinary 
circumstances.  The  memorandum  opinion  noted  that  the  persons 
subpoenaed  would  not  have  had  the  documents  but  for  the  discov- 
ery rules  of  the  Federal  courts  and  that  the  Congressional  movants 
had  not  based  their  motion  on  any  extraordinary  need  for  the 
documents  to  be  subpoenaed  from  those  particular  individuals. 
Judge  Taylor  held  that  Congress,  by  subpoenaing  the  documents 
was  interfering  with  the  processes  of  a  Federal  court  in  an  individ- 
ual case.  Furthermore,  the  memorandum  opinion  stated,  had  a 
protective  order  not  been  in  force  covering  the  documents,  a 
motion  for  one  would  have  been  entertained  by  the  court. 

On  September  11,  1978,  the  Congressional  movants  filed  a  notice 
of  appeal  with  the  United  States  Court  of  Appeals  for  the  Fifth 
Circuit  of  the  denial  of  their  motion  for  clarification  or  modifica- 
tion of  the  protective  order. 

On  November  27,  1978,  the  Congressional-appellants  filed  a 
motion  that  their  appeal  be  separated  from  other  appeals  growing 
out  of  this  multidistrict  litigation,  with  which  it  was  docketed;  for 
expedited  oral  argument;  and  for  an  early  decision  as  soon  as 
practicable  after  oral  argument. 

On  December  4,  1978,  appellee,  Iowa  Beef  Processors,  Inc.,  filed  a 
memorandum  in  opposition  to  appellants'  motion  to  expedite,  on 
the  grounds  that  appellants  have  not  acted  expeditiously  them- 
selves and  that  appellants  have  made  no  showing  to  justify  expedit- 
ed treatment. 

On  December  5,  1978,  appellee,  The  National  Provisioner,  Inc., 
filed  a  motion  to  dismiss  the  appeal  of  the  Congressional-appellants 
for  lack  of  jurisdiction  and  as  unauthorized. 

On  December  7,  1978,  United  States  Circuit  Judge,  Robert  A. 
Ainsworth,  Jr.,  issued  an  order,  dismissing  that  portion  of  the 
Congressional-appellants'  motion  to  separate  their  appeal,  since  the 
Clerk  had  separately  docketed  other  appeals  growing  out  of  this 
multidistrict  litigation;  and  granted  that  part  of  their  motion  to 
expedite  subject  to  the  classification  of  the  case  under  the  court's 
screening  procedures. 

On  February  2,  1979,  a  3-judge  panel  of  the  Fifth  Circuit  Court 
of  Appeals  issued  its  unanimous  decision.  The  panel's  opinion 
focused  upon  the  status  of  the  Congressional  litigants  seeking 
modification  of  the  District  Court's  protective  order  and  did  not 
reach  the  substantive  questions  on  Congressional  access  to  docu- 
ments involved  in  judicial  actions. 

The  panel  initially  characterized  the  status  of  the  Congressional 
litigants  as  that  of  intervenors.  The  court  noted  that  these  liti- 
gants had  not  sought  to  comply  with  Rule  24(c)  of  the  Federal 
Rules  of  Civil  Procedure  governing  intervention  in  actions  before 
the  Federal  courts,  but  had  instead  characterized  their  involve- 
ment in  the  action  as  seeking  leave  to  file  a  motion  to  grant  the 
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request  of  a  party  to  clarify  or  modify  the  protective  order.  The 
panel  concluded  that: 

There  is  no  question  that  the  procedurally  correct 
course  for  the  chairmen  would  have  been  first  to  obtain 
status  in  the  suits  as  intervenors.  See  SEC  v.  Lincoln 
Thrift  Association,  supra,  577  F.2d  at  603.  However,  we 
note  that  the  district  court  denied  the  plaintiffs'  motion 
for  leave  to  comply  with  the  congressional  subpoenas, 
"without  prejudice  to  the  right  of  the  Committee  and  its 
counsel  to  appear  before  this  court  and  ask  for  the  relief 
that  it  seeks."  This  could  be  construed  as  an  invitation  to 
the  chairmen  to  file  their  motion  without  first  seeking 
formal  intervention;  indeed,  the  appellees  use  the  words 
"permitted  to  intervene"  when  referring  to  the  appellants' 
status  in  the  motion  to  dismiss.  See  West  v.  Radio-Keith- 
Orpheum  Corp.,  2  Cir.  1934,  70  F.2d  621,  624,  cited  in  SEC 
v.  Lincoln  Thrift  Association,  supra,  577  F.2d  at  602  (credi- 
tors had  standing  because  they  were  "brought  in  in  invi- 
tum").  Compare  United  States  v.  United  Fruit  Co.,  supra, 
410  F.2d  at  544  ("The  [protective]  order  provided  that 
third  parties  could  not,  without  an  express  order  of  the 
court  inspect  or  copy  any  document  submitted  *  *  *"); 
Roach  v.  Churchman,  supra,  457  F.2d  at  1104  (affording 
relief  to  a  participant  without  formally  naming  it  as  a 
party  deemed  "equivalent  to  authorizing"  intervention). 
In  view  of  our  lenience  in  the  past  and  the  fact  that  the 
district  court's  acts  might  be  considered  equivalent  to 
authorizing  intervention,  we  will  not  dismiss  for  the  fail- 
ure to  comply  with  Rule  24(c),  but  we  will  assume  that 
the  district  court  implicitly  authorized  the  chairmen  to 
intervene.  However,  we  reiterate  that  a  formal  motion  for 
intervention  should  have  been  filed  pursuant  to  Rule 
24(c). 

[Slip  Opinion  at  3067;  this  report  at  234-235.] 

The  court  next  turned  to  the  question  of  whether  authorization 
by  the  House  of  Representatives  was  a  necessary  requirement  for 
the  congressional  litigants  participation  in  the  case.  The  court 
declared: 

In  response  to  the  appeal  filed  by  the  chairmen,  one  of 
the  defendants,  the  National  Provisioner,  Inc.,  filed  a 
motion  to  dismiss  because  neither  subcommittee  had  ob- 
tained authorization  from  the  House  of  Representatives 
before  it  sought  to  file  the  motion  in  the  district  court;  we 
note  ourselves  that  neither  has  obtained  authority  to 
appeal.  The  premise  of  the  motion  to  dismiss  is  that  au- 
thorization is  required  by  Rule  XI,  cl.  2(m)(2)(B)  of  the 
Rules  of  the  House  of  Representatives  for  the  95th  Con- 
gress, H.R.  Doc.  No.  94-663,  94th  Cong.,  2d  Sess.  (1977), 
before  a  congressman  may  appear  in  court  on  behalf  of  a 
committee  or  subcommittee;  that  rule  provides: 
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Compliance  with  any  subpena  [sic]  issued  by  a  commit- 
tee or  subcommittee  *  *  *  may  be  enforced  only  as  author- 
ized or  directed  by  the  House.  The  position  of  the  chairmen 
is  that  authorization  under  this  rule  is  not  required  both 
because  they  seek  modification  of  a  court  order  rather 
than  judicial  enforcement  of  a  congressional  subpena  and 
also  because  they  do  not  desire  to  retain  outside  counsel  to 
represent  their  subcommittees  in  court.  However,  they 
point  to  no  other  rule  and  to  no  statute  that  confers 
general  authority  to  prosecute  or  intervene  in  law  suits  or 
undertake  other  actions  in  the  courts. 

[Slip  Opinion  at  3068;  this  Report  at  235.] 

The  court  noted  that  Congressman  Moss,  one  of  the  litigants 
here,  had  earlier  sought  House  approval  for  his  intervention  in 
Ashland  Oil,  Inc.  v.  F.T.C.,  DDC  1976,  409  F.  Supp.  297,  affd  179 
U.S.  App.  D.C.  22,  548  F.2d  977  {per  curiam).  In  reviewing  the 
House's  grant  of  authority  in  that  action  the  court  stated: 

The  resolution  passed  by  the  House  authorized  Con- 
gressman Moss  to  "intervene  and  appear"  in  the  pending 
action  in  district  court  on  behalf  of  the  committee.  The 
report  accompanying  the  resolution,  H.R.  Rep.  No.  94- 
756,  explained  why  the  resolution  was  necessary.  It  noted, 
"The  Supreme  Court  has  ruled  that  a  committee  (or  sub- 
committee) must  have  specific  authority  from  the  appro- 
priate House  in  order  to  undertake  any  court  action. 
Reed  v.  County  Commissioners,  277  U.S.  376,  48  S.  Ct.  531, 
72  L.  Ed.  924  (1928)."  4  (Emphasis  supplied.) 

4  In  Reed  v.  County  Commissioners,  1928,  277  U.S.  376,  48  S.  Ct.  531,  72 
L.  Ed.  924,  the  Supreme  Court  dismissed  a  suit  brought  to  compel  the 
production  of  documents  because  the  members  of  the  committee  were 
not  specifically  authorized  by  the  Senate  to  bring  suit.  Specific  authori- 
zation has  also  been  required  in  the  context  of  prosecutions  for  con- 
tempt of  Congress.  Cf.  Gojack  v.  United  States,  1966,  384  U.S.  702,  716,  86 
S.  Ct.  1689,  1698,  16  L.  Ed.  2d  870,  880  ("The  line  of  authority  from  the 
House  to  the  Committee  and  then  to  the  subcommittee  must  plainly  and 
explicitly  appear"). 

H.R.  Rep.  No.  94-756  at  22.  The  resolution  was  approved  with  unani- 
mous consent.  121  Cong.  Rec.  41707  (1975).  After  obtaining  authoriza- 
tion, Congressman  Moss  sought  and  was  granted  leave  to  intervene  in 
the  suit  pursuant  to  F.R.C.P.  24(a).  409  F.  Supp.  at  301. 

[Slip  Opinion  at  3068-3069;  this  Report  at  236-237.] 

Continuing  its  analysis  of  the  Ashland  Oil  case,  the  panel  noted 
that  in  that  action  Congressman  Moss  was  seeking  the  lifting  of  a 
temporary  restraining  order,  not  the  modification  of  a  protective 
order  and  that  in  Ashland  Oil  the  hiring  of  special  counsel  to 
represent  the  Congressional  interest  was  authorized.  Addressing 
itself  to  these  distinctions  the  panel  declared: 

In  Ashland  Oil,  Congressman  Moss  was  not  seeking  to 
obtain  judicial  enforcement  of  a  congressional  subpoena; 
he  intervened  to  obtain  the  dissolution  of  the  temporary 
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restraining  order  that  prevented  the  FTC  from  sending 
requested  documents  to  his  committee,  and  to  oppose  any 
temporary  or  permanent  injunction  that  Ashland  Oil 
might  have  sought  to  prevent  the  transfer  of  the  docu- 
ments for  a  longer  period.  Moreover,  although  special 
counsel  was  authorized  in  H.R.  Res.  899,  that  was  not  the 
sole  purpose  of  the  resolution;  it  is  clear  that  the  resolu- 
tion was  submitted  and  passed  because  the  Congressman 
himself  stated  that  he  needed  such  authorization.  See, 
e.g.,  H.R.  Rep.  No.  94-756  at  20-21.  Neither  the  resolution 
nor  the  accompanying  report  provide  any  basis  to  sup- 
port the  view  that  under  the  House  rules  authorization  is 
required  only  when  special  counsel  is  to  be  retained. 

[Slip  Opinion  at  3069;  this  Report  at  237.] 
In  conclusion  the  panel  stated: 

Thus  based  on  the  practice  in  the  House  of  Representa- 
tives, as  revealed  by  Congressman  Moss's  actions  in  the 
Ashland  Oil  case,  it  is  apparent  that  Rule  XI,  cl. 
2(m)(2)(B)  requires  House  authorization  not  only  for 
direct  enforcement  of  a  subpoena  but  also  in  any  in- 
stance when  a  House  committee  seeks  to  institute  or  to 
intervene  in  litigation  and,  of  course,  to  appeal  from  a 
court  decision,  particularly  when  the  purpose  is,  as  here, 
to  obtain  the  effectuation  of  a  subpoena.  Congressman 
Smith  and  Moss  failed  to  obtain  a  House  resolution  or 
any  other  similar  authority  before  they  sought  to  inter- 
vene in  the  beef  industry  case.  If  every  subcommittee  of 
the  Congress  is  to  have  inherent  authority  to  intervene  in 
pending  suits,  to  file  motions  in  litigation  throughout  the 
nation  and  to  prosecute  appeals  from  district  court  deci- 
sions, a  general  grant  of  authority  by  statute  or  resolu- 
tion would  appear  appropriate.  In  the  absence  either  of 
such  a  general  authorization  or  specific  authorization  for 
the  actions  here  taken,  the  motion  to  dismiss  the  appeal 
is  granted.5 

5  In  view  of  our  disposition  of  the  case,  we  need  not  consider,  sua 
sponte,  the  question  of  the  mootness  of  the  congressional  subpoenas. 
Since  the  95th  Congress  has  adjourned,  the  subpoenas  may  no  longer  be 
in  force.  See  Eastland  v.  United  States  Servicemen's  Fund,  1975,  421  U.S. 
491,  512,  95  S.  Ct.  1813,  1826,  44  L.  Ed.  2d  324,  341.  Neither  need  we 
consider  the  validity  of  the  technical  objection  that,  in  filing  the  appeal, 
the  chairmen  appeared  to  act  individually  and  not  in  their  official 
capacities  on  behalf  of  their  committees.  For  the  purpose  of  this  opin- 
ion, we  have  assumed,  without  deciding,  that  Congressmen  Smith  and 
Moss  are  acting  on  behalf  of  their  respective  committees. 

[Slip  Opinion  at  3069;  this  Report  at  237-238.] 

Status.— The  case  is  still  pending  before  the  U.S.  District  Court. 

The  memorandum  opinion  of  the  District  Court  is  printed  in  the 
"Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  Part  5,  September  15,  1978. 
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The  complete  text  of  the  opinion  of  the  Court  of  Appeals  is 
printed  in  the  "Decisions"  section  of  this  Report  at  229. 

Iowa  Beef  Processors,  Inc.  v.  Smith  (formerly  Bagley) 
No.  78-1281  U.S.  Supreme  Court 

Brief. — On  August  1,  1977,  Iowa  Beef  Processors,  Inc.  (hereinafter 
"IBP")  filed  suit  against  a  number  of  defendants  in  the  United 
States  District  Court  for  the  Northern  District  of  Iowa  (C.A.  No. 
77-4040,  N.D.  Iowa).  Named  as  defendants  were  Lex  Hawkins, 
John  O.  Cochrane,  and  Hughes  A.  Bagley,  among  others.  The  com- 
plaint alleged  that  Mr.  Bagley,  a  former  vice  president  of  IBP,  had 
taken  a  number  of  documents  with  him  when  he  left  the  employ  of 
IBP  in  1975.  These  documents  allegedly  contained  confidential 
business  information  which  would  damage  IBP's  business  if  dis- 
closed. The  complaint  also  alleged  that  Mr.  Bagley  had  in  fact 
disclosed  certain  confidential  information  and  records  to  Mr.  Haw- 
kins, Mr.  Cochrane,  and  others  in  violation  of  both  contractural 
obligations  and  common  law  fiduciary  duties.  Mr.  Hawkins  and  Mr. 
Cochrane  are  lawyers  who  have  been  involved  in  a  number  of 
consolidated  private  antitrust  suits  brought  by  members  of  a  group 
known  as  the  Meat  Price  Investigators  Association  (hereinafter 
"MPIA")  against  IBP. 

Chief  Judge  McManus,  in  an  order  issued  February  13,  1978, 
deciding  various  pretrial  motions,  granted  IBP's  motion,  which  had 
been  filed  on  October  28,  1977,  for  a  protective  order  preventing 
disclosure  of  IBP's  confidential  business  information  and  limiting 
its  use  to  defense  counsel  and  to  Hawkins  and  Cochrane  for  pur- 
poses of  the  consolidated  antitrust  cases. 

In  October  1978,  the  Subcommittee  on  SBA  and  SBIC  Authority 
and  General  Small  Business  Problems  (hereinafter  "Subcommit- 
tee") of  the  Committee  on  Small  Business  of  the  United  States 
House  of  Representatives  (hereinafter  "Committee"),  served  a  sub- 
poena duces  tecum  on  Mr.  Bagley  requiring  him  to  produce  a 
number  of  documents  covered  by  the  protective  order. 

Mr.  Bagley  filed  a  motion  on  November  1,  1978,  to  lift  the 
protective  order  or  in  the  alternative  for  guidelines.  On  November 
13,  1978,  IBP  filed  a  brief  in  opposition  to  the  motion. 

On  November  24,  1978,  Chief  Judge  McManus  issued  an  order 
modifying  the  protective  order  to  allow  Mr.  Bagley  to  comply  with 
the  subpoena.  The  order  stated  that  the  court  could  ascertain  no 
great  interference  in  proceeding  with  the  suit  by  allowing  the 
Committee  to  examine  and  copy  the  records  as  long  as  the  original 
copies  remained  accessible  to  the  parties  in  the  suit.  It  was  noted 
by  Judge  McManus  that  IBP  was  free  to  approach  the  Committee 
in  regard  to  the  scope  of  the  use  of  the  documents. 

On  November  27,  1978,  a  subcommittee  investigator  took  physi- 
cal possession  of  seven  boxes  of  the  documents. 

IBP  filed  a  notice  of  appeal  from  the  District  Court's  order  lifting 
the  protective  order.  The  appeal  was  docketed  on  December  4,  1978. 
A  petition  for  writs  preserving  appellate  jurisdiction  and  a  stay  of 
the  District  Court's  order  was  filed  by  IBP  on  December  4,  1978.  On 
the  same  day,  the  District  Court's  order  was  stayed  to  and  includ- 
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ing  December   16,   1978.   The  motion   for  a  stay  was  argued  on 
December  12,  1978. 

On  December  14,  1978,  the  Court  of  Appeals,  in  a  per  curiam 
order,  denied  IBP's  motion  for  a  stay  pending  appeal  and  for  ex- 
traordinary writs  preserving  appellate  jurisdiction.  The  order  con- 
cluded that  a  stay  of  the  District  Court  order  was  both  inappropri- 
ate and  unnecessary  at  that  time.  The  'Very  limited"  scope  of 
Judge  McManus'  order  and  the  fact  that  the  protective  order  re- 
mained otherwise  in  effect  were  noted.  The  Court  of  Appeals  con- 
sidered the  fact  that  disclosure  was  to  be  made  to  a  subcommittee 
of  the  House  of  Representatives  and  stated: 

In  regard  to  the  disclosure  to  the  Subcommittee,  it  has 
represented  in  its  papers  filed  in  this  court  and  during 
oral  argument  that  it  has  no  intention  of  making  public 
any  of  these  documents,  if  ever,  until  after  the  House  of 
Representatives  begins  its  next  session  in  January,  1979. 
In  good  faith,  we  must  accept  these  representations  made 
by  members  of  a  coordinate  branch  of  government  at  face 
value.  We  are  further  assured  that  the  Subcommittee  and 
its  Special  Counsel  will  take  all  appropriate  precautions  to 
insure  that  these  documents  are  disclosed  only  to  the 
extent  necessary  to  allow  the  Subcommittee  staff  to  begin 
the  job  of  collating  and  classifying  the  information  con- 
tained therein.  In  present  circumstances  any  disclosure 
beyond  the  immediate  needs  of  the  Subcommittee  and  its 
staff  would  appear  to  be  both  unnecessary  and  a  matter  of 
a  grave  import  for  all  concerned. 

Given  the  Subcommittee's  representations  to  us  and  the 
limited  nature  of  Judge  McManus'  order,  we  are  of  the 
opinion  that  granting  a  stay  and  compelling  the  return  of 
the  documents  at  this  time  is  both  unnecessary  as  a  practi- 
cal matter  and  inappropriate  as  a  matter  of  comity.  Such 
action  would  inevitably,  albeit  erroneously,  be  viewed  as 
an  expression  of  our  lack  of  faith  in  the  Subcommittee's 
representations  to  us.  Such  an  expression  would  be  par- 
ticularly inappropriate  in  view  of  the  Subcommittee's  past 
cooperation  with  this  court.  [Iowa  Beef  Processors,  Inc.  v. 
Bagley,  No.  78-1855  (8th  Cir.,  Filed  Dec.  4,  1978);  Slip 
Opinion  at  4-5.] 

Stating  that  the  case  presented  jurisdictional  and  substantive 
questions  and  implicated  fundamental  concepts  of  legislative  and 
judicial  authority,  the  Court  of  Appeals  deemed  it  appropriate  that 
the  case  be  heard  on  an  expedited  basis  and  ordered  it  scheduled 
for  argument  on  the  merits  on  January  9,  1979. 

On  February  7,  1979,  the  Court  of  Appeals  issued  another  opin- 
ion in  which  it  held  that  the  District  Court's  order  of  November 
24,  1978  was  not  subject  to  review  by  appeal.  However,  the  notice 
of  appeal  was  treated  as  a  petition  for  a  writ  of  mandamus,  which 
was  granted.  In  granting  the  writ,  the  Court  of  Appeals  vacated 
the  District  Court's  order  and  remanded  the  case  with  directions 
to  reinstate  the  protective  order  in  full.  The  Court  of  Appeals 
declined  to  compel  the  Subcommittee  to  return  the  documents  it 
had  acquired  as  a  result  of  the  subpoena. 
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The  District  Court's  order,  the  opinion  stated,  was  not  appeala- 
ble under  28  U.S.C.  §  1291  nor  under  any  statutory  or  judicially- 
created  exception  to  the  finality  doctrine  embodied  in  that  stat- 
ute. The  Court  of  Appeals  determined  first  that  the  order  was  not 
a  final  order  appealable  of  right  under  28  U.S.C.  §  1291  nor  an 
order  appealable  under  the  statutory  exceptions  of  the  Interlocu- 
tory Appeals  Act,  28  U.S.C.  §  1292. 

The  Court  of  Appeals  then  considered  and  rejected  IBP's  argu- 
ment that  the  order  was  appealable  as  a  "collateral  order"  within 
the  meaning  of  Cohen  v.  Beneficial  Industrial  Loan  Corp.,  337  U.S. 
541  (1949).  That  case  had  held  that  28  U.S.C.  §§  1291  and  1292  do 
not  disallow  appeals  from  decisions  "which  finally  determine 
claims  of  right  separable  from,  and  collateral  to,  rights  asserted 
in  the  action,  too  important  to  be  denied  review  and  too  inde- 
pendent of  the  cause  itself  to  require  that  appellate  consideration 
be  deferred  until  the  whole  case  is  adjudicated."  Cohen  v.  Benefi- 
cial Industrial  Loan  Corp.,  337  U.S.  541,  546  (1949). 

Noting  that  most  courts,  including  the  Eighth  Circuit  itself, 
have  held  that  orders  compelling  the  production  of  documents  or 
testimony  are  not  appealable  as  collateral  orders  or  otherwise,  the 
Court  of  Appeals  stated  that  it  viewed  an  order  partially  lifting  a 
protective  order  as  the  functional  equivalent  of  an  order  compel- 
ling production  of  documents  or  testimony  and  therefore  held 
that  it  had  no  appellate  jurisdiction. 

The  Court  of  Appeals  accepted  IBP's  contention  that  this  was 
an  appropriate  case  for  the  invocation  of  the  discretionary  writ- 
issuing  authority  of  the  court  under  the  All  Writs  Act,  28  U.S.C. 
§  1651(b)  and  turned  to,  the  merits  of  the  District  Court's  order. 
The  opinion  noted  first  that  the  District  Court,  by  entering  the 
original  protective  order,  had  implicitly  conceded  that  any  further 
disclosure  would  unduly  harm  IBP,  and  yet  had  allowed  disclo- 
sure to  the  Subcommittee  without  any  constraints  on  the  Subcom- 
mittee's use  of  the  documents  and  without  any  showing  that  inter- 
vening circumstances  had  in  any  way  obviated  the  potential  prej- 
udice to  IBP. 

In  further  criticism  of  the  District  Court,  the  opinion  stated: 

Even  more  important  than  this  abrupt  and  unexplained 
turnabout  is  the  fact  that  the  documents  ordered  dis- 
closed to  the  Subcommittee  were  an  important  part  of  the 
subject  matter  of  the  underlying  lawsuit.  That  is,  IBP 
alleged  that  Bagley  had  breached  both  contractual  and 
fiduciary  obligations  to  IBP  by  disclosing  the  contents  of 
these  documents  and  sought  an  injunction  preventing 
further  disclosure  and  compelling  the  return  to  IBP  of  all 
such  documents.  In  these  circumstances,  the  district 
court  should  have  maintained  the  status  quo  by  carefully 
limiting  disclosure  of  these  documents  pending  determi- 
nation of  the  merits  of  IBP's  claim.  The  court's  order 
allowing  disclosure  to  the  Subcommittee,  without  any 
limitation  on  its  use  of  the  documents,  could  well  render 
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moot  in  part  IBP's  claims  for  relief  in  the  underlying 
lawsuit.6 


6  We,  of  course,  express  no  opinion  as  to  the  merit,  if  any,  of  IBP's 
claims  for  relief  in  the  underlying  lawsuit. 

[Slip  Opinion  at  10-11;  this  Report  at  246.] 

The  Court  of  Appeals  concluded  that  the  District  Court's  order 
partially  lifting  the  protective  order  was  a  clear  abuse  of  discre- 
tion and  therefore  it  granted  the  petition  for  a  writ  of  mandamus, 
vacated  the  District  Court's  order  of  November  24,  1978,  and 
remanded  the  case  with  instructions  to  reinstate  in  full  the  pro- 
tective order  of  February  13,  1978. 

The  Court  of  Appeals  next  turned  to  a  consideration  of  IBP's 
request  that  the  Subcommittee  be  ordered  to  return  the  docu- 
ments in  question  to  the  District  Court  and  to  refrain  from  re- 
vealing their  contents.  In  this  regard,  the  opinion  noted  first  that 
the  Subcommittee  was  not  a  party  to  the  underlying  litigation  nor 
a  party  to  the  appeal.  IBP  had  argued  that  the  Subcommittee  had 
acquired  the  documents  in  an  unlawful  manner,  specifically  in 
violation  of  Rule  62(a)  of  the  Federal  Rules  of  Civil  Procedure. 
IBP  had  contended  that  Rule  62(a)  operated  automatically  to  stay 
for  ten  days  the  order  partially  lifting  the  protective  order  and 
that  the  Subcommittee  had  violated  the  protective  order  since  it 
had  taken  the  documents  only  3  days  after  the  order  partially 
lifting  the  protective  order.  The  Court  of  Appeals  rejected  this 
claim,  by  noting  that  Rule  62(a)  applied  only  to  judgments  and 
that  the  term  "judgment"  was  defined  by  Rule  54(a)  as  a  decree  or 
order  from  which  an  appeal  lies.  Since  the  Court  of  Appeals  had 
already  determined  that  the  District  Court's  order  partially  lifting 
the  protective  order  was  not  appealable,  it  concluded  that  the 
automatic  10-day  stay  provision  of  Rule  62(a)  was  inapplicable 
and  that  the  Subcommittee  had  therefore  not  violated  the  protec- 
tive order. 

Summarizing  its  conclusions  in  regard  to  the  Subcommittee 
and  its  actions,  the  Court  of  Appeals  stated: 

Because  the  Subcommittee  has  neither  been  made  a 
party  to  this  litigation  nor  acted  in  such  a  manner  as  to 
violate  an  existing  court  order,  we  find  no  basis  on  the 
record  now  before  us  to  compel  the  Subcommittee  to 
return  the  papers  it  acquired  as  a  result  of  its  subpoena. 

[Slip  Opinion  at  13;  this  Report  at  248.] 

Finally,  the  Court  of  Appeals  commented  generally  on  the  overall 
dispute  in  the  following  fashion: 

We  are  aware  that  this  opinion  is  probably  not  the 
final  word  in  this  controversy.  As  we  have  noted,  howev- 
er, the  scope  of  our  inquiry  at  this  stage  is  severely  limit- 
ed. Any  further  action  in  this  matter  should  be  pursued 
in  a  district  court  of  competent  jurisdiction  2  or  before 
the  Subcommittee  itself. 

We  are  also  cognizant  of  the  fact  that  this  dispute  has, 
at  least  in  part,  passed  into  the  political  arena.  Indeed, 
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from  the  very  beginning,  it  was  apparent  that  non-juris- 
prudential  considerations  have  played  an  important  part 
in  the  parties'  litigation  strategy.  We  dare  to  suggest  that 
those  concerned  would  have  been  well-advised  to  have 
worked  out  an  arrangement  among  themselves  which 
would  take  into  account  the  competing  interests,  rather 
than  attempting  to  foist  upon  this  court  the  responsibility 
for  resolving  questions  which  are  either  beyond  the  scope 
of  appellate  judicial  authority  or  outside  the  meager 
record,  of  this  case. 

[Slip  Opinion  at  13-14;  this  report  at  248.] 

9  At  least  one  court  has  held  that  jurisdiction  and  venue  in  actions 
against  congressional  committees  and  their  members  are  normally  proper 
in  the  United  States  District  Court  for  the  District  of  Columbia.  See 
Liberation  News  Service  v.  Eastland,  426  F.  2d  1379  (2d  Cir.  1970). 

On  February  16,  1979,  IBP  filed  a  petition  for  writ  of  certiorari 
in  the  U.S.  Supreme  Court  and  a  motion  for  a  preliminary  injunc- 
tion requiring  the  return  of  the  documents  and  preserving  their 
confidentiality  pending  disposition  of  the  petition  for  certiorari. 
In  its  petition,  IBP  listed  the  following  questions  as  presented  for 
review: 

1.  Whether  a  District  Court  order  modifying  a  protec- 
tive order  under  Federal  Civil  Rule  26(c)(7)  to  permit  the 
custodian  of  privileged  documents  produced  during  dis- 
covery to  comply  with  a  congressional  subcommittee's 
subpoena  is  a  final  decision  from  which  an  appeal  lies 
under  28  U.S.C  §  1291  and  the  "Collateral  Order"  doctrine 
of  Cohen  v.  Beneficial  Industrial  Loan  Corp.,  337  U.S.  541 
(1949),  so  that— 

(a)  The  modification  order  is  immediately  ap- 
pealable by  the  party  whose  documents  and  privi- 
lege are  at  stake,  but  who  otherwise  would  have 
no  opportunity  for  appellate  review  of  its  claim; 
and 

(b)  The  modification  order  is  a  "judgment" 
within  the  meaning  of  Federal  Civil  Rule  54(a), 
and  the  automatic  stay  provision  in  Rule  62(a) 
applies  to  preclude  enforcement  of  the  modifica- 
tion order  and  the  Subcommittee's  subpoena  for 
10  days. 

2.  Whether  the  Circuit  Court,  having  granted  manda- 
mus review  of  the  merits  and  found  clear  error  in  the 
modification  of  the  protective  order,  should  have  ordered 
the  Subcommittee  to  return  the  privileged  documents  and 
protected  their  contents  against  disclosure,  using  either 
its  contempt  power  to  remedy  a  violation  of  the  protec- 
tive order  or  its  residual  power  under  the  All  Writs  Stat- 
ute (28  U.S.C.  §  1651(a))  to  preserve  the  integrity  of  its 
appellate  jurisdiction  and  IBP's  right  to  effective  appel- 
late review  of  the  modification  order. 

3.  Whether  a  congressional  subcommittee  may  subpoe- 
na  privileged   documents   in   the  custody   of  a   party  to 
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federal  court  litigation  which  are  subject  to  a  protective 
order  without  obtaining  Congressional  approval  and 
filing  a  formal  intervention  so  that  the  terms  and  condi- 
tions of  its  access  to  the  documents  may  be  controlled  by 
the  Court. 

[Petition  for  Writ  of  Certiorari  at  2-3] 

Neal  Smith,  chairman  of  the  subcommittee  was  named  as  re- 
spondent on  the  petition  for  writ  of  certiorari. 

The  motion  for  a  preliminary  injunction  was  denied  on  Febru- 
ary 26,  1979. 

Status.— The  case  is  pending  before  the  U.S.  Supreme  Court. 

The  order  of  the  District  Court  of  February  13,  1978  is  printed  in 
the  "Decisions"  section  of  the  report  Court  Proceedings  and  Ac- 
tions of  Vital  Interest  to  the  Congress,  current  to  December  31, 
1978. 

The  order  of  the  District  Court  of  November  24,  1978  is  printed 
in  the  "Decisions"  of  the  report  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  current  to  December  31,  1978. 

The  per  curiam  order  of  the  Court  of  Appeals  of  December  14, 
1978  is  printed  in  the  "Decisions"  section  of  the  report  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  current 
to  December  31,  1978. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  is 
printed  in  the  "Decisions"  section  of  this  Report  at  239. 

United  States  v.  Powell 

Cr.  No.  78-251  (N.D.  Ga.) 

Brief. — Claude  Powell,  Jr.,  was  charged  with  contempt  of  Con- 
gress, a  violation  of  2  U.S.C.  §  192,  in  an  indictment  filed  by  a 
Federal  grand  jury  on  August  8,  1978  in  the  U.S.  District  Court  for 
the  District  of  Columbia.  The  indictment  charges  that  on  February 
6,  1978,  Mr.  Powell  deliberately  and  intentionally  refused  and 
failed  to  appear  to  testify  before  the  Subcommittee  on  the  Assassi- 
nation of  Dr.  Martin  Luther  King,  Jr.  (hereinafter  "Subcommit- 
tee") of  the  Select  Committee  on  Assassinations  (hereinafter  "Com- 
mittee") of  the  U.S.  House  of  Representatives,  in  defiance  of  a 
subpoena  which  had  been  issued  on  January  17,  1978  and  served  on 
Mr.  Powell  on  January  20,  1978.  According  to  the  indictment,  the 
subpoena  had  been  issued  in  connection  with  information  which 
had  been  obtained  by  the  Committee  and  the  Subcommittee  to  the 
effect  that  Mr.  Powell  and  his  brother  Leon  Powell  had  alleged 
that  they  had  been  asked  in  the  fall  of  1967  or  the  spring  of  1968, 
in  Atlanta,  Ga.,  whether  they  might  be  interested  in  making  a 
large  sum  of  money  by  killing  Martin  Luther  King,  Jr. 

On  September  27,  1978,  the  case  was  transferred  to  the  U.S. 
District  Court  for  the  Northern  District  of  Georgia. 

On  October  11,  1978,  Mr.  Powell  was  arraigned  and  at  that  time 
tendered  a  plea  of  guilty  and  filed  a  petition  to  enter  a  plea  of 
guilty. 

On  December  13,  1978,  Mr.  Powell  was  again  arraigned.  His  plea 
of  guilty  was  entered  and  he  was  sentenced  to  serve  1  month 
imprisonment  and  fined  $100.00.  The  term  of  imprisonment  was 
suspended  and  he  was  placed  on  probation  for  3  months. 

Status. — The  case  has  been  closed. 


IV.  Constitutional  Powers  of  the  Congress 

Chadha  v.  Immigration  and  Naturalization  Service 

No.  77-1702  (9th  Cir.) 

Brief.—  This  is  a  petition  for  review  of  an  order  of  the  Immigra- 
tion and  Naturalization  Service  (hereinafter  "INS").  The  INS  had 
promulgated  an  order  which  exempted  the  petitioner,  Jagdish  Rai 
Chadha,  from  deportation  as  an  alien.  That  order  was  subsequently 
vetoed  by  the  passage  of  a  resolution  by  the  U.S.  House  of  Repre- 
sentatives. A  new  order  which  required  Chadha's  deportation  was 
then  issued.  The  petition  challenges  the  constitutionality  of  the 
"one-House  veto"  by  which  the  original  order  was  overturned. 

As  set  out  in  petitioners'  brief,  the  facts  are  these:  Petitioner  was 
born  and  raised  in  Kenya,  although  his  race  was  East  Indian.  In 
1966,  he  was  issued  a  passport  to  the  United  Kingdom.  He  was 
lawfully  admitted  to  the  United  States  as  a  student  in  1966  and 
continuously  resided  in  the  United  States  since  that  time,  except 
for  one  short  trip  to  Canada. 

After  obtaining  B.S.  and  M.A.  degrees  from  an  Ohio  university, 
he  discovered  that  neither  the  United  Kingdom  nor  Kenya  would 
allow  him  to  return  because  of  his  race.  He  moved  to  California  in 
1971  to  seek  work  but  was  unable  to  obtain  work  because  he  did 
not  have  lawful  status  in  the  United  States.  However,  the  petition 
asserts,  he  was  able  to  meet  expenses  from  personal  savings  and 
from  financial  help  from  his  family  overseas. 

Since  his  visa  had  expired  in  1972,  he  was  summoned  to  show 
cause  why  he  should  not  be  deported  pursuant  to  §  241(a)(2)  of  the 
Immigration  and  Nationality  Act  (hereinafter  "INA"),  8  U.S.C. 
§  1251(a)(2).  A  hearing  was  held  before  an  immigration  judge  on 
January  11,  1974,  at  which  Mr.  Chadha  requested  a  suspension  of 
deportation  pursuant  to  §  244(a)(2)  of  the  INA,  8  U.S.C.  §  1254(a)(2). 
Evidence  presented  as  to  his  good  character  was  uncontested. 

On  June  25,  1974,  the  immigration  judge  issued  his  decision, 
ordering  that  the  deportation  be  suspended  pursuant  to  §  244(a)(1) 
of  the  INA. 

Section  244(a)(1)  of  the  INA  provides  that  suspensions  may  be 
granted  when  an  alien  (1)  has  been  physically  present  in  the 
United  States  for  at  least  7  years  immediately  preceding  his  appli- 
cation, (2)  is  of  good  moral  character,  and  (3)  would  suffer  extreme 
hardship  if  deported.  (Although  this  authority  is  granted  to  the 
Attorney  General,  it  has  been  delegated  to  the  "immigration 
judges,"   with  an  appeal  to  the  Board  of  Immigration   Appeals.) 

Once  the  decision  to  suspend  deportation  is  made,  notice  of  the 
action  is  transmitted  to  Congress  with  a  detailed  explanation  and 
justification  for  the  decision.  The  suspension  does  not  become  effec- 
tive until  the  close  of  the  session  of  Congress  following  the  one  in 
which  the  decision  is  transmitted,  and  then  it  only  becomes  effec- 
tive if  during  both  sessions  neither  House  has  passed  a  simple 

(81) 
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resolution  disapproving  the  decision,  pursuant  to  8  U.S.C. 
§  1254(c)(2). 

Mr.  Chadha  and  rive  aliens  whose  deportation  had  been  suspend- 
ed by  immigration  judges  lost  their  suspensions  when  on  December 
12,  1975,  the  House  of  Representatives  passed  H.  Res.  926,  94th 
Cong.,  1st  Sess.  (1975). 

On  August  4,  1976,  the  immigration  judge  ordered  Mr.  Chadha 
deported  in  view  of  the  House  resolution,  and  on  appeal  to  the 
Board  of  Immigration  Appeals,  the  Board  affirmed  the  order  of 
deportation  on  February  11,  1977. 

Mr.  Chadha  filed  a  petition  for  review  of  the  deportation  order 
with  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit  on  July  18, 
1977.  The  filing  of  the  petition  automatically  stayed  his  deporta- 
tion. 

The  petition  challenges  the  constitutionality  of  the  one-House 
veto.  It  argues  that  neither  the  constitutional  provisions  granting 
Congress  the  power  to  regulate  immigration  nor  the  ' 'Necessary 
and  Proper"  clause  empowers  Congress  to  contravene  other  consti- 
tutional provisions,  and  it  asserts  that  the  one-House  veto  does  this 
in  three  ways.  First,  it  says,  the  one-House  veto  violates  the  separa- 
tion of  powers  doctrine.  Petitioner  claims  the  constitutional  history 
of  this  doctrine  demonstrates  that  one  branch  cannot  perform  the 
functions  or  control  the  performance  of  another,  and  that  since  the 
one-House  veto  allows  a  single  House  of  Congress  to  perform  nonle- 
gislative  functions  and  control  the  actions  of  an  executive  agency, 
it  is  unconstitutional. 

Next,  Mr.  Chadha  argues,  the  one-House  veto  deprives  the  Presi- 
dent of  the  opportunity  to  exercise  his  veto  power  under  Article  I, 
Section  7.  The  Framers  of  the  Constitution  intended  that  a  single 
executive  would  be  given  the  opportunity  to  veto  every  Congres- 
sional action  having  the  effect  of  law,  but,  since  the  one-House  veto 
is  not  subject  to  Presidential  veto,  it  is  unconstitutional. 

Finally,  Mr.  Chadha  asserts  that  the  one-House  veto  provision 
violates  the  requirement  of  a  bicameral  legislature.  According  to 
Mr.  Chadha,  the  Framers  of  the  Constitution  intended  that  every 
power  of  the  legislative  branch  not  expressly  granted  to  a  single 
House  must  be  exercised  by  both  concurrently.  Therefore,  since  the 
one-House  veto  provision  allows  a  single  House  to  make  law  with- 
out the  concurrence  of  the  other,  it  is  unconstitutional. 

On  October  27,  1977,  respondent  INS  filed  a  suggestion  to  invite 
the  submission  of  amici  curiae  briefs  by  the  U.S.  Senate  and  House 
of  Representatives. 

Clerk's  letters  were  sent  on  November  17,  1977,  inviting  the 
President  of  the  Senate  and  the  Speaker  of  the  House  to  file  briefs 
amicus  curiae  within  30  days. 

On  February  27,  1978,  an  amicus  curiae  brief  on  behalf  of  the 
Senate,  pursuant  to  Senate  Resolution  338  of  the  95th  Congress, 
and  a  separate  amicus  curiae  brief  on  behalf  of  Representative 
Frank  Thompson,  Jr.,  Chairman  of  the  Committee  on  House  Ad- 
ministration of  the  U.S.  House  of  Representatives,  were  filed.  Each 
of  the  briefs  opposed  Mr.  Chadha's  petition  and  contended,  inter 
alia,  that  the  one-House  veto  is  constitutional  and  that  Chadha 
lacked  standing  to  challenge  the  constitutionality  of  the  one-House 
veto. 
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The  petition  was  argued  on  April  10,  1978. 

Status.—  The  petition  is  pending  before  the  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit.  No  further  action  has  been  taken. 

Nixon  v.  Sampson 
C.A.  Nos.  74-1518,  74-1533,  74-1551  (D.D.C.) 

Brief.—  Following  the  resignation  of  former  President  Richard  M. 
Nixon,  the  special  prosecutor's  office  advised  counsel  to  President 
Ford  and  counsel  to  Mr.  Nixon  of  its  continuing  interest  in  Presi- 
dential materials  and  tape-recorded  conversations  housed  in  the 
White  House,  the  Executive  Office  Building,  and  elsewhere,  which 
were  relevant  to  investigations  and  prosecutions  within  the  juris- 
diction of  the  special  prosecutor.  Thereafter  counsel  for  President 
Ford  requested  an  opinion  from  then-Attorney  General  William  B. 
Saxbe  on  the  issues  of  ownership  of  the  Presidential  materials  and 
tapes  and  the  responsibilities  of  the  Ford  Administration  with  re- 
spect to  them.  A  response  to  that  request  indicated  that  in  the 
opinion  of  the  Attorney  General,  the  Presidential  materials  and 
tapes  belonged  to  Mr.  Nixon,  but  the  Government  had  a  right  to 
use  said  materials.  Following  that  advisory  opinion  a  '  'depository 
agreement"  (Nixon /Sampson  agreement)  was  signed  by  Mr.  Nixon 
and  Arthur  F.  Sampson,  Administrator  of  the  General  Services 
Administration  (hereinafter  "GSA"),  on  September  7,  1974. 

Thereafter,  Jack  Anderson,  a  well-known  columnist,  and  others 
filed  a  petition  with  GSA  seeking  access  to  these  materials  pursu- 
ant to  appropriate  provisions  of  the  Freedom  of  Information  Act. 
The  petitions  were  denied  by  GSA. 

On  October  17,  1974,  Mr.  Nixon  filed  a  suit  against  Mr.  Sampson 
and  others  in  the  United  States  District  Court  for  the  District  of 
Columbia  seeking  a  temporary  restraining  order  and  preliminary 
injunction  to  compel  compliance  with  the  Nixon  /Sampson  agree- 
ment and  to  prevent  unauthorized  access  to  the  materials  and 
tapes.  Mr.  Anderson,  and  the  special  prosecutor,  and  others  moved 
to  intervene,  seeking  a  temporary  restraining  order  and  prelimi- 
nary injunction  to  prevent  the  implementation  of  the  Nixon /Samp- 
son agreement.  U.S.  District  Judge  Charles  R.  Richey  issued  a 
temporary  restraining  order  on  October  21,  1974,  prohibiting  the 
implementation  of  the  agreement  until  a  full  hearing  could  be  held 
on  Mr.  Nixon's  motion  for  a  preliminary  injunction.  [Nixon  v. 
Sampson,  Civil  Action  No.  74-1518  (D.D.C.).] 

On  October  21,  1974,  a  suit  was  filed  by  The  Reporters  Commit- 
tee for  Freedom  of  the  Press,  and  several  other  parties,  to  gain 
access  to  these  materials.  [The  Reporters  Committee  for  Freedom  of 
the  Press  v.  Sampson,  Civil  Action  No.  74-1533  (D.D.C.).] 

Then,  on  October  24,  1974,  Lillian  Hellman  and  several  other 
individuals  also  filed  suit  to  gain  access  to  the  materials.  [Hellman 
v.  Sampson,  Civil  Action  No.  74-1551  (D.D.C.).] 

Mr.  Nixon  filed  a  motion  on  October  29  to  consolidate  the  three 
cases,  which  the  court  did  by  an  order  issued  on  October  31,  1974. 
[Hereinafter  these  three  cases  will  be  referred  to  as  the  "consoli- 
dated cases."] 

A  petition  for  leave  to  participate  as  amici  curiae  in  these  cases 
was  filed  and  granted  on  behalf  of  then-Senator  Sam  J.  Ervin,  Jr., 
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Senators  Gaylord  Nelson  and  Jacob  Javits,  then-Representative 
Wayne  L.  Hays,  and  Representative  John  Brademas  on  November 
11,  1974.  The  Congressional  petitioners  sought  leave  to  participate 
in  the  proceedings  in  order  to  bring  to  the  attention  of  the  court 
"their  intense  interest — as  Members  of  Congress  having  'special 
responsibility  with  pending  legislation  dealing  with  the  subject 
matter'  before  the  court — in  the  maintenance  of  the  status  quo 
pending  consideration  by  the  Congress  of  matters  falling  within  its 
primary  and  fundamental  authority."  [Memorandum  of  Ervin  et  at. 
as  amici  curiae,  Nixon  v.  Sampson,  Civil  Action  No.  74-1518 
(D.D.C.).] 

At  the  time  of  the  filing  of  the  Ervin  petition  the  Senate  had 
passed  a  bill,  S.  4016,  which,  while  making  no  determination  as  to 
the  ownership  of  the  Presidential  materials,  provided  for  the  pres- 
ervation of  access  to  materials  by  placing  them  under  the  control 
of  the  Administrator  of  GSA,  with  all  the  materials  to  remain  in 
Washington,  D.C.  The  bill  had  been  transmitted  by  the  Senate  to 
the  House  and  referred  to  the  appropriate  House  committee  which 
had  not  then  had  an  opportunity  to  act  on  it. 

Each  of  the  Congressional  participants — the  amici — bore  a  spe- 
cial responsibility  with  regard  to  this  legislation.  As  noted  in  a 
memorandum  prepared  on  their  behalf: 

Amicus  Ervin,  Senator  from  North  Carolina,  is  Chair- 
man of  the  Senate  Committee  on  Government  Operations, 
which  has  jurisdiction  over  such  legislation  in  the  Senate. 
Amicus  Nelson,  Senator  from  Wisconsin,  is  the  sponsor  of 
the  pending  bill.  Amicus  Javits,  Senator  from  New  York, 
is  an  original  co-sponsor  thereof.  Amicus  Hays,  Repre- 
sentative from  Ohio,  is  Chairman  of  the  Committee  on 
House  Administration,  which  has  jurisdiction  over  such 
legislation  in  the  House.  Amicus  Brademas,  Representative 
from  Indiana,  is  Chairman  of  the  relevant  Subcommittee 
of  the  House  Administration  Committee.  [Id.] 

The  action  sought  by  the  amici  was  set  out  in  this  language: 

Amici  respectfully  urge  that  the  safeguarding  of  these 
materials  pending  Congressional  action  is  a  matter  of  the 
most  compelling  public  interest.  Accordingly,  in  light  of 
these  considerations  of  fundamental  significance  to  amici 
and  their  colleagues  in  the  legislative  branch,  amici  urge 
that  the  Court  grant  a  preliminary  injunction  to  maintain 
the  status  quo.  Such  an  injunction  will  insure  an  opportu- 
nity for  orderly  consideration  of  the  issues  by  the  repre- 
sentatives of  the  public  in  the  exercise  of  their  special 
Constitutional  responsibilities  as  trustees  of  the  people.  It 
will  insure  that  nothing  untoward  can  happen  to  these 
materials  while  the  people's  representatives  decide  how 
best  to  exercise  their  responsibilities.  [Id.] 

A  separate  motion  by  Representative  Elizabeth  Holtzman  for 
leave  to  file  an  amicus  brief  was  also  granted  on  November  11, 
1974.  Although  the  Holtzman  petition  fully  supported  the  status 
quo  position  of  the  Ervin  petition,  Ms.  Holtzman's  memorandum 
was  submitted  for  another  purpose — to  call  to  the  court's  attention 
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the  fact  that  the  principal  issue  in  this  action  was  the  ownership  of 
the  tapes  and  papers.  Ms.  Holtzman  contended  that  since  the  At- 
torney General  had  already  expressed  his  opinion  in  writing  that 
all  of  the  disputed  papers  and  tapes  belonged  to  Mr.  Nixon,  the 
"level  of  vigor"  with  which  the  Department  of  Justice  would 
pursue  the  defense  of  any  action  brought  by  Mr.  Nixon— to  obtain 
either  the  return  of,  or  compensation  for,  the  property  which  both 
he  and  the  Attorney  General  already  agreed  were  his—would  be 
less  than  adequate.  Moreover,  she  maintained  that  the  matter  was 
further  complicated  because  the  Department  was  currently  repre- 
senting Mr.  Nixon  in  several  suits  brought  against  him  while  he 
was  President,  thus  raising  an  ethical  question  as  to  whether  it 
could  represent  his  adversary  (the  United  States)  in  litigation  over 
the  ownership  of  the  papers  and  tapes  in  question.  To  remedy  the 
situation,  Ms.  Holtzman  informed  the  court  that  she  intended  to 
introduce  legislation  to  provide  for  a  Special  Counsel,  in  lieu  of  the 
Department  of  Justice,  to  represent  the  United  States  in  all  litiga- 
tion relating  to  the  ownership  of  the  papers  and  tapes  at  issue  in 
this  case. 

Judge  Richey  held  a  hearing  on  the  petitions  on  November  15 
and  18,  1974,  but  withheld  any  decision  and  asked  counsel  for 
amici  to  provide  him  with  additional  information  regarding  the 
effect  of  the  pending  lawsuit  on  the  bill  then  before  the  Congress. 

Subsequently,  after  a  series  of  amendments,  the  Congress  passed 
S.  4016,  on  December  9,  1974.  The  bill,  the  Presidential  Recordings 
and  Materials  Preservation  Act  (hereinafter  "Act"),  was  signed  into 
law  on  December  19,  1974  [Pub.  L.  93-526]. 

On  the  day  after  the  Act  went  into  effect,  Mr.  Nixon  brought  an 
action  in  the  U.S.  District  Court  for  the  District  of  Columbia  to 
enjoin  its  enforcement  on  the  grounds  that  it  transgressed  the 
Constitution.  [Nixon  v.  Administrator  of  General  Services,  Civil 
Action  No.  74-1852  (D.D.C.),  filed  Dec.  20,  1974.]  At  the  same  time, 
Mr.  Nixon  asked  that  a  three-judge  court  be  convened  pursuant  to 
28  U.S.C.  §§  2282  and  2284  to  hear  and  determine  the  constitution- 
al claims  asserted.  The  case  was  assigned  to  Judge  Richey,  before 
whom  the  consolidated  cases  were  then  pending.  The  same  issues, 
namely,  the  ownership  of  the  materials  and  tapes  and  privilege 
against  their  disclosure,  which  were  raised  in  the  consolidated 
cases,  were  then  extended  to  Mr.  Nixon's  more  recent  challenge. 
On  January  3,  1975,  Mr.  Nixon  moved  for  a  preliminary  injunction 
against  operation  of  the  Act. 

It  was  alleged  that  on  five  separate  occasions,  during  the  5  weeks 
following  institution  of  Mr.  Nixon's  action  of  December  20,  1974, 
Mr.  Nixon  had  requested  Judge  Richey  to  initiate  the  statutory 
procedure  leading  to  the  formation  of  a  District  Court  of  three 
judges.  During  that  period,  Judge  Richey  was  preoccupied  with  the 
consolidated  cases  and  planned  to  complete  work  on  them  before 
turning  his  attention  to  the  challenge  case.  [Nixon  v.  Administrator 
of  General  Services,  supra.] 

Having  failed  to  convince  Judge  Richey  that  the  appointment  of 
a  three-judge  court  took  priority  in  this  matter,  Mr.  Nixon  filed  a 
petition  for  a  writ  of  mandamus  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  circuit,  directing  Judge  Richey  to  grant 
the  application  for  a  three-judge  court  immediately  and  give  the 
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challenge  case  priority  over  the  consolidated  cases  as  assertedly 
required  bv  §  105(a)  of  the  Act.  [Nixon  v.  Rickey,  No.  75-1063  (D.C. 

dr.).] 

The  Appeals  Court,  in  a  per  curiam  order  and  opinion  filed 
January  31,  1975,  denied  Mr.  Nixon's  petition,  stating  that  the 
issuance  of  a  writ  of  mandamus  was  unnecessary.  It  held,  however, 
Judge  Richey  erred  in  delaying  action  on  the  application  for  a 
three-judge  panel.  Although  the  court  stated  that  an  application 
for  the  convening  of  such  a  court  is  statutorily  entitled  to  expedi- 
tious treatment  under  28  U.S.C.  §  2284,  it  held  that  beyond  these 
considerations,  the  Act  requires  the  trial  judge  to  give  priority  to 
such  an  application.  It  declared: 

Beyond  these  considerations,  the  Recordings  and  Materi- 
als Act  independently  supports  petitioner's  claim  that  the 
District  Judge  should  have  acted  weeks  ago  on  the  three- 
judge  application.  Section  105(a)  of  the  Act  confers  upon 
the  District  Court  for  the  District  of  Columbia  "exclusive 
jurisdiction  to  hear  challenges  to  the  legal  or  constitution- 
al validity  of  this  title,"  and  specifically  provides  that 
"[a]ny  such  challenge  shall  be  treated  by  the  court  as  a 
matter  requiring  immediate  consideration  and  resolution. 
*  *  *"  (emphasis  supplied).  It  is  clear  that  the  case  for 
which  petitioner  sought  the  three-judge  court  was  a  "chal- 
lenge to  the  legal  or  constitutional  validity  of"  the  Act.  It 
is  equally  clear  that,  as  an  integral  part  of  his  "challenge," 
petitioner's  application  for  such  a  court  was  "a  matter 
requiring  immediate  consideration  and  resolution.  *  *  *" 
In  these  views,  we  need  not  consider  contentions  by  one  of 
the  amici  curiae  that  §§  2282  and  2284  are  inoperable  in 
the  situation  at  bar.  [Nixon  v.  Richey,  513  F.2d  427,  429 
(1975).] 

Although  the  court  acknowledged  the  propriety  of  the  manda- 
mus remedy  under  the  circumstances,  it  saw  no  occasion  for  issu- 
ance of  a  writ,  since,   having  advised  the  district  judge  of  the 
relevant  law,  it  assumed  the  lower  court  would  proceed  in  accord 
ance  with  the  appellate  opinion. 

On  the  same  day  the  Appeals  Court  issued  its  order  and  opinion, 
January  31,  1975,  Judge  Richey  released  a  98-page  opinion  in  the 
consolidated  cases.  [Nixon  v.  Sampson,  389  F.  Supp.  107  (D.D.C. 
1975).]  At  the  same  time,  Judge  Richey  issued  a  summary  and 
synopsis  of  his  opinion  which  appears  in  its  entirety  as  follows: 

SUMMARY  AND  SYNOPSIS  OF  OPINION  OF  CHARLES  R. 
RICHEY,  UNITED  STATES  DISTRICT  JUDGE 


A.  Introduction 

These  consolidated  cases  present  a  unique  controversy, 
the  heart  of  which  concerns  the  ownership  of  and  the  right 
to  assert  or  waive  a  privilege  with  respect  to  the  "Presi- 
dential materials  and  tape-recorded  conversations"  of  the 
Nixon  Administration. 
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These  actions  are  before  the  Court  on  the  following  mo- 
tions: plaintiff  Nixon's  motions  to  dismiss  the  Hellman,  et 
al.,  and  Anderson  suits  for  lack  of  standing;  the  govern- 
ment defendant's  motion  to  dismiss  all  the  actions,  except 
that  by  the  Special  Prosecutor,  on  the  ground  that  they 
are  moot;  and  on  motions  for  summary  judgment  or  par- 
tial summary  judgment  by  plaintiffs  Anderson,  The  Re- 
porters Committee  for  Freedon  of  the  Press,  et  al.,  Lillian 
Hellman,  et  al.,  and  the  Special  Prosecutor,  on  his  counter- 
claim for  declaratory  relief,  and  as  the  intervenor-defend- 
ant  in  Nixon  v.  Sampson  et  al.  (C.A.  No.  74-1518). 

B.  Standing 

The  Court  finds  that  plaintiffs  Anderson,  Hellman,  et 
al.,  and  The  Reporters  Committee  for  Freedom  of  the 
Press,  et  al,  have  standing  to  sue  under  the  Freedom  of 
Information  Act  and  to  challenge  the  Nixon-Sampson 
Agreement  of  September  7,  1974. 

C.  Justiciability 

The  Court  finds  that  although  the  Presidential  Record- 
ings and  Materials  Preservation  Act  of  December  19,  1974, 
nullifies  the  Nixon-Sampson  Agreement  of  September  7, 
1974,  the  said  Act  does  not  resolve  the  basic  questions  of 
ownership  of  the  Presidential  materials  and  tape  record- 
ings, nor  whether  the  former  President  may  assert  any 
privilege  in  regard  thereto.  Therefore,  the  questions  of 
ownership  and  privilege  must  be  decided  by  this  Court. 
Furthermore,  the  Court  has  decided  the  additional  issue 
raised  by  the  pleadings  with  regard  to  Mr.  Nixon's  assert- 
ed Fourth  Amendment  claims. 

D.  Summary  Judgment 

Because  the  Court  finds  that  there  are  no  genuine  issues 
of  material  fact  in  dispute  in  these  proceedings,  the  parties 
are  clearly  entitled  to  summary  judgment  on  the  issues  as 
a  matter  of  law. 

E.  Ownership 

1.  The  claim  of  ownership  of  former  President  Nixon  to 
the  "Presidential  materials  and  tape-recorded  conversa- 
tions" of  the  Nixon  Administration  is  contrary  to  the  gen- 
eral principle  of  law  that  that  which  is  generated  or  kept 
in  the  administration  and  performance  of  the  powers  and 
duties  of  a  public  office  belongs  to  the  government. 

2.  Former  President  Nixon's  assertion  of  ownership  of 
the  documents,  papers,  tapes  and  other  materials  generat- 
ed or  retained  by  himself  or  others  on  his  behalf  in  the 
performance  of  his  duties  as  the  President  of  the  United 
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States  is  contrary  to  the  nature  of  the  Office  of  the  Presi- 
dent and  the  Constitution. 
'A.  The  inherent  continuity  of  the  Office  of  the  President 
ites  a  claim  by  former  President  Nixon  that  the  inde- 
pendence of  the  Office  requires  that  his  assertion  of  owner- 
ship be  sustained. 

4.  There  is  no  precedent  which  compels  a  finding  that 
the  "Presidential  materials  and  tapes  '  are  the  personal 
property  of  former  President  Nixon. 

5.  The  historial  practice  of  past  Presidents  does  not  evi- 
dence a  clear  and  constant  recognition  of  ownership  of  the 
materials  generated  and  retained  in  the  conduct  of  the 
Office  of  the  President. 

6.  Congress  has  not  sanctioned  the  personal  ownership  of 
"Presidential  materials  and  tapes"  generated  and  retained 
in  the  conduct  of  the  Office  of  the  President. 

7.  Materials  and  tape-recorded  conversations  generated 
by  Executive  departments  and  agencies,  although  subse- 
quently transferred  to  and  currently  located  in  the  White 
House,  are  "records"  within  the  meaning  of  the  Freedom 
of  Information  Act,  and  the  public  has  a  right  of  access 
thereto;  however,  materials  and  tape-recorded  conversa- 
tions generated  by  the  President  and  his  personal  aides 
are  not  "records"  within  the  meaning  of  the  Freedom  of 
Information  Act  and,  thus,  are  not  available  to  the  public 
under  the  Freedom  of  Information  Act. 

F.  Privilege 

A  former  President  may  not  assert  or  waive  the  privi- 
lege which  attaches  to  the  confidential  communications 
relating  to  the  conduct  of  the  Office  of  the  President  con- 
tained in  Presidential  materials  and  tape  recordings  as  the 
privilege  belongs  to  the  government  and  may  only  be  as- 
serted or  waived  by  the  incumbent  President. 

G.  Fourth  Amendment 

1.  Mr.  Nixon's  Fourth  Amendment  rights  have  not  been 
violated  because  the  November  9th  Agreement  is  not  a 
general  warrant;  nor  does  it  subject  him  to  an  unreason- 
able search  and  seizure.  However,  under  the  circum- 
stances, Mr.  Nixon's  right  of  privacy  must  be  afforded 
protection. 

2.  Mr.  Nixon's  right  to  privacy  does  not  entitle  him  to  an 
injunction,  but  the  Court  has  the  power  to  protect  his 
rights  and  those  of  the  government  by  fashioning  a 
remedy. 

H.  Remedy 

The  Court  will  require  the  following  procedure  with 
regard  to  effectuation  of  the  November  9th  Agreement, 
with  regard  to  any  requests  for  Presidential  materials  and 
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tape  recordings  made  pursuant  to  court  order  or  subpoena, 
or  with  regard  to  any  request  made  under  the  Freedom  of 
Information  Act: 

1.  Documents:  The  government  defendants,  or 
their  agents,  prior  to  any  governmental  examina- 
tion of  the  materials,  shall  permit  Mr.  Nixon  or 
his  counsel,  (a)  to  segregate  from  any  box  or  file, 
any  document  which  is  deemed  personal,  as  de- 
fined by  this  Court;  (b)  to  mark  those  portions  of 
any  document  which  are  deemed  private,  as  de- 
fined by  this  Court,  without  destroying  or  impair- 
ing the  integrity  of  that  portion  or  any  other  por- 
tion of  the  document; 

2.  Tapes:  The  government  defendants  or  their 
agents,  prior  to  any  governmental  examination  of 
the  tape-recorded  conversations,  shall  permit  Mr. 
Nixon  or  his  counsel  to  listen  to  those  tape-record- 
ed conversations  and,  if  any  such  tape-recorded 
conversation  contains  matters  which  are  deemed 
private,  as  defined  by  this  Court,  then  Mr.  Nixon 
or  his  counsel  shall  so  designate. 

This  procedure  is  to  be  effectuated  as  follows: 

(a)  The  defendants  shall  specify  one  individual 
official  of  the  government  having  expertise  in  the 
use  of  tape  recording  mechanisms  (hereinafter, 
"operator")  who  at  all  times  shall  operate  the 
mechanisms  chosen  by  the  operator  for  use  in  the 
procedure;  and 

(b)  The  operator  shall  employ  two  tape  record- 
ers, one  (hereinafter,  *  'recorder  A")  of  which  shall 
include  the  following  features:  (1)  a  single-listen- 
ing device,  commonly  known  as  head-phones,  and 
(2)  a  digital  ' 'counter";  the  other  (hereinafter,  ' 're- 
corder B")  shall  include  the  capacity  to  duplicate 
the  recording  from  recorder  A;  and 

(c)  When  Mr.  Nixon,  or  his  counsel,  are  in  the 
process  of  listening  to  the  tapes,  he  shall  utilize 
the  single-listener  device;  and 

(d)  The  operator  shall  play  the  tape  on  Recorder 
A  and  duplicate  the  tape  onto  Recorder  B,  and 
when  Mr.  Nixon  or  his  counsel  deem  any  conver- 
sation or  portion  thereof  as  private,  as  defined  by 
this  Court,  the  operator  shall  stop  recorder  B  at 
the  commencement  of  that  conversation  or  por- 
tion thereof  so  as  not  to  record  that  conversation 
or  portion  thereof  on  the  tape  on  recorder  B  at 
the  termination  of  the  conversation  [or]  portion 
thereof  designated  as  private,  and  the  operator 
shall  also,  utilizing  the  "counter,"  mark  in  a  log 
the  digital  number  of  the  commencement  and  ter- 
mination of  the  conversation  or  portion  thereof 
designated  as  private.  When  a  dispute  arises  with 
respect  to  the  validity  of  a  claim  that  a  particular 
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item,  or  portion  thereof,  is  private,  upon  notice  of 
counsel,  the  Court  shall  examine  the  material  or 
tape-recorded  conversation,  or  portion  thereof,  in 
camera.  This  shall  be  followed  by  a  hearing  under 
the  procedure  set  forth  in  the  Opinion. 

The  burden  of  proof  as  to  whether  a  particular 
paper  or  tape-recorded  conversation,  or  portion 
thereof,  is  personal,  shall  be  borne  by  Mr.  Nixon. 

Following  the  release  of  Judge  Richey's  opinion,  Mr.  Nixon  sought 
reconsideration  of  the  Appeals  Court's  earlier  refusal  of  a  writ  of 
mandamus  in  Nixon  v.  Rickey. 

The  Appeals  Court,  in  an  opinion  and  order  of  February  14,  1975, 
continued  its  stay  of  January  31  of  any  order  implementing  Judge 
Richey's  opinion.  The  court  noted  that  since  a  three-judge  panel 
was  convened  on  February  5,  1975,  to  consider  whether  it  properly 
should  pass  on  the  constitutional  issue,  no  further  action  by  the 
Appeals  Court  was  needed  in  that  regard. 

The  Appeals  Court  noted  that  in  its  opinion  of  January  31,  1975, 
it  took  pains  to  alert  Judge  Richey  to  the  peril  of  disposing  of  the 
consolidated  cases  before  acting  on  Mr.  Nixon's  application  for  a 
three-judge  panel.  The  court  said  it  was  obviously  referring  to  the 
doctrine  of  collateral  estoppel.  [Under  the  doctrine,  a  final  judg- 
ment in  a  prior  suit  precludes  relitigation  of  material  issues  decid- 
ed in  that  suit.]  The  court  continued  that  Mr.  Nixon  might  be 
barred  "from  urging  in  the  challenge  case  [Nixon  v.  Administrator 
of  General  Services,  Civil  Action  No.  74-1852  (D.D.C.)]  positions 
contrary  to  determinations  which  any  decision  of  the  consolidated 
cases  might  yield."  [Nixon  v.  Rickey,  513  F.2d  430,  438  (D.C.  Cir. 
1975).] 

The  Appeals  Court  proceeded  to  undertake  a  review  of  the  histo- 
ry of  the  Act. 

The  court  stated  that  there  were  two  goals  Congress  intended  to 
accomplish  and  did  accomplish  by  the  passage  of  the  Act:  (1)  insur- 
ing the  Federal  Government's  interest  in  acquiring  control  over 
and  power  to  protect  the  Presidential  materials;  and  (2)  speedy 
determination  of  possible  constitutional  challenges  to  the  validity 
of  the  Act. 

The  court  noted  that  the  three-judge  requirement  under  proce- 
dures delineated  in  §  2284  of  Title  28  of  the  United  States  Code  was 
eliminated  in  conference  and  the  measure,  with  §  105(a)  of  the  Act, 
in  its  present  form,  which  enables  a  single  judge  of  the  U.S.  Dis- 
trict Court  for  the  District  of  Columbia  to  hear  any  constitutional 
challenge  to  this  Act,  was  approved  by  the  conference  committee, 
and  subsequently  enacted  into  law. 

The  Act  did  not,  however,  prohibit  the  petitioner  from  making 
an  independent  application  under  §  2284.  The  Court  said: 

The  remarks  of  Representative  Brademas  demonstrate 
that  Congress  intended  to  preserve  single-judge  jurisdic- 
tion over  the  consolidated  cases,  even  for  consideration 
and  decision  of  challenges  to  the  constitutional  validity  of 
the  new  Act  in  the  event  that  such  challenges  were  assert- 
ed in  those  cases.  The  remarks  plainly  contemplated,  too, 
that  any  such  challenge  would  utilize  that  opportunity. 
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But  Representative  Brademas  was  completely  silent  on  the 
question  whether  such  a  challenge  could  only  take  that 
route,  and  so  is  the  rest  of  the  legislative  history. 

We  need  not  ponder  whether  Congress  could  validly 
have  imposed  the  requirement  that  such  a  challenge  could 
only  be  entertained  in  the  consolidate  cases.  Nowhere  in 
the  legislative  history  is  there  any  suggestion  that  §§  2282 
and  2284  would  not  enable  a  separate  suit  presenting  a 
constitutional  challenge  to  the  Act  in  the  context  of  a 
demand  for  injunctive  relief.  It  would  have  been  simple  for 
Representative  Brademas  to  state,  and  indeed  for  Congress 
to  require,  that  those  sections  would  not  apply  to  chal- 
lenges to  the  Act,  had  that  been  what  Congress  had  in 
mind.  Neither,  however,  was  done,  and  the  courts  are  left 
with  the  problem  of  determining  whether  petitioner's  sepa- 
rate-suit challenge  requires  the  usual  three-judge  court, 
particularly  in  light  of  the  general  canon  of  construction 
that  repeal  of  a  statute  by  implication  is  disfavored. 

It  is  much  the  clearer,  however,  that  Congress  deemed 
indispensible  to  its  objectives  the  immediate  consideration 
and  resolution  of  any  challenge  to  the  constitutional  or 
legal  validity  of  any  provision  of  the  new  Act.  It  was  to 
mandate  that  degree  of  expedition  that  each  of  the  bills 
initially  passing  the  Senate  and  the  House  Contained  the 
requirement  that  such  challenges  be  heard  and  deter- 
mined by  a  three-judge  court  with  direct  appeal  to  the 
Supreme  Court,  and  contained  also  the  requirement  that 
both  courts  proceed  immediately  to  consider  and  resolve 
the  challenges. 

******* 

But  what  Congress  expected,  and  what  §  105(a)  as  en- 
acted would  permit,  was  that  any  and  all  challenges  to  the 
validity  of  the  Act  would  be  made  in  the  consolidated  cases 
before  Judge  Richey  as  a  single  judge,  after  appropriate 
amendments  and  additions  of  parties  for  that  purpose 
were  accomplished.  What  Congress  apparently  did  not  an- 
ticipate was  that  petitioner,  instead  of  pursuing  that  route, 
would  institute  a  new,  separate  suit  grounded  on  §§  2282 
and  2284  to  test  in  orthodox  fashion  the  constitutionality 
of  the  Act  before  a  three  judge  rather  than  a  single-judge 
tribunal.  [513  F.2d  at  422-443.] 

The  court  added  that  what  Congress  wanted  "was  speed  in  judi- 
cial handling  of  such  [constitutional]  'challenges'  whether  properly 
to  be  considered  and  determined  by  three  judges  or  one.  Just  as 
plainly,  the  text  and  history  of  §  105(a)  indicate  that  Congress  did 
not  share  the  same  concern  for  speed  in  the  resolution  of  litigation 
not  amounting  to  be  a  [constitutional]  'challenge'.  That  litigation  is 
relegated  to  a  position  below  the  priority  specified  for  'challenge' 
actions."  [513  F.2d  at  444-445.] 

The  court  concluded  by  granting  Mr.  Nixon's  petition  for  manda- 
mus and  ordering  a  stay  of  the  issuance  of  Judge  Richey's  order 
and  of  any  further  proceedings  in  the  consolidated  cases. 
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On  April  2,  1975,  Judge  Richey  removed  himself  from  the  consol- 
idated cases  in  which  he  was  trial  judge  and  from  the  challenge 
case  before  the  three-judge  panel  of  which  he  was  a  member.  He 
was  replaced  in  both  proceedings  by  Judge  Aubrey  E.  Robinson. 

In  August  of  1975,  Rose  Mary  Woods,  who  was  Mr.  Nixon's 
personal  secretary  when  he  was  President,  moved  to  intervene  in 
the  action  before  the  Court  of  Appeals  for  the  purpose  of  having 
the  stay  over  the  proceedings  in  the  consolidated  cases  amended  to 
allow  her  to  intervene  in  -those  proceedings.  On  September  2,  1975, 
the  Court  of  Appeals  allowed  her  intervention  and  granted  her 
motion  to  amend  its  order  of  January  31,  1975.  Miss  Woods  was 
then  admitted  in  the  consolidated  cases  as  an  intervenor  plaintiff 
seeking  to  obtain  certain  personal  papers  of  her  own  from  the 
Administrator  of  GSA.  On  December  2,  1975,  her  motion  for  judg- 
ment on  the  pleadings  was  granted.  The  decision  was  immediately 
appealed  to  the  Court  of  Appeals.  [Nixon  v.  Sampson,  Civil  Action 
No.  75-2194  (D.C.  Cir.).l 

In  the  meantime,  the  three-judge  panel  in  the  challenge  case 
heard  oral  argument  on  September  22,  1975.  In  a  unanimous  opin- 
ion released  on  January  7,  1976,  the  three-judge  court  upheld  the 
constitutionality  of  the  Act  on  its  face.  [Nixon  v.  Administrator  of 
General  Services,  408  F.  Supp.  321  (D.D.C.  1976).]  A  summary  of  the 
court's  opinion  appears  as  follows: 

Scope  of  Inquiry 

The  court,  responding  to  its  duty  to  avoid  constitutional 
questions  whenever  possible,  considers  only  those  ques- 
tions of  the  Act's  constitutional  validity  that  are  immedi- 
ately ripe  for  resolution.  As  no  regulations  have  yet  taken 
effect,  and  as  such  regulations  once  effective  are  explicity 
made  subject  to  judicial  review,  the  court  considers  only 
the  injury  to  constitutionally  protected  interests  of  Mr. 
Nixon  that  is  allegedly  worked  by  the  taking  of  his  presi- 
dential materials  into  custody  and  their  screening  by  gov- 
ernment archivists.*  *  * 

Claims  Relating  to  the  Separation  of  Powers 

The  court  finds  nothing  in  the  separation  of  powers 
doctrine  to  support  the  contention  that  the  legislature  may 
not  pass  a  statute  in  any  way  touching  upon  the  preroga- 
tives of  the  Executive.  The  only  genuine  separation  of 
powers  claim  is  that  the  Act  might  invade  the  presidential 
privilege  that  attaches  to  the  small  fraction  of  the  materi- 
als that  genuinely  implicate  presidential  confidentiality. 
Although  the  court  thinks  it  doubtful  that  a  former  Presi- 
dent, rather  than  the  incumbent,  may  assert  such  privi- 
lege, at  the  very  least  such  a  claim  is  entitled  to  relatively 
less  weight  in  the  balance  of  competing  considerations. 
And  the  infringement  upon  presidential  confidentiality 
caused  by  screening  by  trained  and  discreet  government 
archivists,  who  have  been  employed  to  perform  identical 
tasks  for  the  materials  of  every  President  since  Herbert 
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Hoover,  is  very  slight.  The  court  finds,  on  the  other  hand, 
that  Congress  had  ample  reason  to  mandate  screening  by 
government  archivists  rather  than  control  by  Mr.  Nixon, 
who  lacks  their  expertise  and  disinterestedness.  The  two 
most  important  of  the  interests  served  by  preservation  and 
responsible  treatment  of  presidential  materials  are  (1) 
maintaining  a  complete  and  accurate  historical  record  and 
(2)  assuring  the  availability  of  the  materials  potentially 
needed  for  continuity  in  executive  policymaking.  Other 
interests  served  by  the  Act  include  informing  the  public 
about  the  Watergate  matters  and  ensuring  the  availability 
of  materials  that  may  be  relevant  to  legislative  investiga- 
tions or  judicial  proceedings.  Because  of  the  manner  in 
which  personal  materials  are  intermingled  with  official 
ones,  comprehensive  screening  represents  the  only  feasible 
manner  of  protecting  these  important  interests.  The  court 
finds  that  the  slight  inroad  on  presidential  confidentiality 
caused  by  such  screening  is  outweighed  by  the  need  to 
further  these  important  legislative  objectives.  *  *  * 

Claims  Relating  to  Privacy 

It  appears  from  the  record  that  plaintiff  can  validly 
claim  a  privacy  interest  in  only  a  small  fraction  of  the 
materials.  Yet  due  to  the  historical  practice  of  de  facto 
control  by  Presidents  of  presidential  materials,  the  court 
finds  that  regardless  of  where  ownership  of  the  materials 
lies — a  question  that  need  not  be  reached— plaintiff  has  a 
reasonable  expectation  of  privacy  in  these  materials,  an 
interest  that  is  infringed  even  by  mere  screening  by  gov- 
ernment archivists  conducted  under  legislation  with  retro- 
active application.  In  light  of  the  intermingled  nature  of 
the  materials,  the  court  finds  such  infringement  of  privacy 
interests  to  be  an  inescapable  concomitant  of  any  attempt 
to  serve  the  important  legislative  objectives  underlying  the 
Act.  The  private  materials  are  far  outnumbered  by  those 
that  are  nonprivate  and  related  to  those  objectives.  The 
court  further  finds  that  any  invasion  of  privacy  caused 
merely  by  archival  processing — rather  than  by  public 
access,  which  need  not  yet  be  considered — is  not  wide- 
ranging.  In  addition,  less  justification  is  needed  when,  as 
may  be  the  case  here,  any  invasion  of  privacy  constituting 
a  search  and  seizure  does  not  serve  law  enforcement  objec- 
tives. In  light  of  these  factors  and  the  unavailability  of  less 
intrusive  means  of  furthering  the  important  legislative 
ends,  the  court  concludes  that  any  intrusion  upon  plain- 
tiffs privacy  interests  has  adequate  justification.  *  *  * 

Freedom  of  Speech  and  Association 

Plaintiffs  First  Amendment  claim  is  predicated  upon 
the  assumption  that  all  materials— including  those  impli- 
cating privacy  in  political  association— will  be  open  to 
public  access.  The  court  finds  no  basis  for  that  assumption. 
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Rather,  reaching  only  that  infringement  of  First  Amend- 
ment interests  caused  by  screening  by  government  archi- 
3,  the  court  finds  any  injury  to  protected  interests  aris- 
ing from  a  confidential  review  process  to  be  insubstantial. 


Equal  Protection 

The  court  finds  that  any  difference  in  treatment  be- 
tween plaintiff  and  other  Presidents  is  adequately  justi- 
fied. As  respects  immediate  past  Presidents,  their  papers 
had  already  been  deposited  in  presidential  libraries  where, 
on  the  whole,  their  availability  to  promote  important  gov- 
ernmental interests  was  assured.  As  respects  current  and. 
future  Presidents,  legislating  with  respect  to  them  risked 
disrupting  current  executive  policymaking,  and  would  be 
unwise  before  the  Commission  study  of  the  sensitive  and 
complex  problems  involved  in  regulating  the  records  of 
federal  officials  had  been  completed.  Only  plaintiff  has 
finished  his  service  as  President  but  has  not  yet  estab- 
lished a  presidential  library.  Prompt  congressional  action 
was  reasonably  deemed  necessary  to  assure  that  the  mate- 
rials would  remain  preserved,  and  to  begin  the  lengthy 
process  of  reviewing  and  classifying  them.  Finally,  Con- 
gress could  legitimately  consider  plaintiff  to  be  less  likely 
than  his  immediate  predecessors  or  successors  to  dispose  of 
the  materials  responsibly.  *  *  * 

Bill  of  Pains  and  Penalities 

There  is,  in  the  court's  view,  no  evidence  in  the  legisla- 
tive record  to  support  the  claim  that  the  Act  was  designed 
to  impose,  or  constitutes,  punishment  within  the  meaning 
of  the  Bill  of  Attainder  Clause.  The  court  finds  there  are 
other  legislative  objectives  served  by  the  Act  which  Con- 
gress could  legitimately — and  did — consider.  Rather  than 
possessing  traditional  indicia  of  a  punitive  enactment,  the 
Act  includes  provisions  that  indicate  a  concern  for  plain- 
tiffs interests,  provisions  that  are  wholly  inconsistent  with 
the  hypothesis  of  punitive  intent.  *  *  * 

The  court  ordered  that  the  preliminary  and  permanent  injunc- 
tive relief  sought  by  Mr.  Nixon  be  denied,  and  his  complaint  be 
dismissed  as  without  merit.  Pending  the  final  disposition  of  any 
appeal  of  the  decision,  the  defendants  were  enjoined  from  ' 'process- 
ing, disclosing,  inspecting,  transferring,  or  otherwise  disposing  of 
any  materials  be  they  documents,  papers,  tape  recordings  or  other 
items"  which  might  fall  under  the  provisions  of  the  Act  except  for 
legal  proceedings,  inspection  by  Mr.  Nixon  or  his  designated  agent, 
or  use  for  current  business  by  the  executive  branch. 

The  court  also  noted  that  the  Court  of  Appeals  had  stated  in 
Nixon  v.  Rickey,  513  F.2d  at  448,  that  it  would  dissolve  its  stay  of 
January  31,  1975,  in  the  consolidated  case  proceedings,  whenever 
the  three-judge  court  indicated  it  believed  the  need  for  the  stay  no 
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longer  existed.  "Having  now  entered  judgment  in  this  action,  we 
are  simultaneously  requesting  the  Court  of  Appeals  to  dissolve  the 
stay,  thus  permitting  the  consolidated  cases  to  proceed  in  whatever 
manner  seems  fit  in  light  of  the  possibility  of  appeals  in  this  action 
*  *  *."  [513  F.2d  at  333.] 

The  Court  of  Appeals  removed  the  stay  on  the  consolidated  cases 
on  February  5,  1976. 

On  March  25,  1976,  the  Court  of  Appeals  refused  to  grant  a 
summary  affirmance  of  Judge  Robinson's  December  2,  1975  order 
in  the  consolidated  cases  which  granted  summary  judgment  to 
Rose  Mary  Woods  on  her  motion  seeking  return  of  certain  papers. 
Pending  a  decision  on  the  merits  of  the  appeal,  the  court  ordered 
the  parties  to  stipulate  those  materials  as  to  which  no  controversy 
exists  as  to  Miss  Woods'  ownership,  and  to  make  intermittent 
reports  to  the  court.  The  parties  have  made  several  such  reports  to 
the  court. 

On  March  5,  1976,  Mr.  Nixon  filed  with  the  Supreme  Court  a 
notice  of  appeal  of  the  decision  of  the  three-judge  court.  The  case 
was  argued  before  the  Court  on  April  20,  1977. 

On  June  28,  1977,  the  Supreme  Court  affirmed  the  three-judge 
court's  decision  upholding  the  constitutionality  of  the  Act.  Noting 
that  no  effective  regulations  under  the  Act  had  yet  been  promul- 
gated, and  that  after  such  regulations  are  promulgated  they  may 
be  challenged  under  other  provisions  of  the  Act,  the  Court  limited 
its  considerations  of  the  merits  of  Mr.  Nixon's  several  constitution- 
al claims  to  those  addressing  the  facial  validity  of  those  provisions 
of  the  Act  requiring  the  Administrator  of  GSA  to  take  custody  of 
the  materials  and  subject  them  to  screening  by  Government  archi- 
vists. 

Mr.  Nixon  had  made  the  same  constitutional  arguments  against 
the  facial  vailidity  of  the  Act  in  the  Supreme  Court  as  he  had 
made  in  the  three-judge  court.  Writing  for  the  Court,  Justice  Bren- 
nan  reached  the  same  conclusion  as  the  three-judge  court  that  each 
claim  was  without  merit,  although  his  analysis  differed  somewhat 
on  some  questions. 

The  court  rejected  Mr.  Nixon's  assertion  that  the  Act  violated 
the  separation  of  powers  doctrine  in  that  it  infringed  upon  the 
President's  right  to  control  the  operations  of  his  office,  and  pointed 
out  that  neither  former  President  Ford  nor  President  Carter  had 
supported  this  claim,  and  that  under  the  Act  the  materials  would 
remain  at  all  times  within  the  executive  branch.  Furthermore, 
there  is  abundant  statutory  precedent  for  the  regulation  and  man- 
datory disclosure  of  documents  in  the  possession  of  the  executive 
branch,  such  as  the  Freedom  of  Information  Act,  and  such  regula- 
tion of  materials  generated  in  the  executive  branch  has  never  been 
deemed  to  be  an  invasion  of  its  autonomy.  As  for  Mr.  Nixon's 
"more  narrowly  defined  claim  that  the  Presidential  privilege 
shields  these  records  from  archival  scrutiny,"  the  Court  rejected 
the  view  that  only  the  incumbent  President  may  exercise  the  privi- 
lege, adding: 

[W]e  think  that  the  Solicitor  General  states  the  sounder 
view,  and  we  adopt  it: 
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"This  court  held  in  United  States  v.  Nixon,  [418 
U.S.  683  (1974)]  that  the  privilege  is  necessary  to 
provide  the  confidentiality  required  for  the  Presi- 
dent's conduct  of  office.  Unless  he  can  give  his 
advisers  some  assurance  of  confidentiality,  a 
President  could  not  expect  to  receive  the  full  and 
frank  submissions  of  facts  and  opinions  upon 
which  effective  discharge  of  his  duties  depends. 
The  confidentiality  necessary  to  this  exchange 
cannot  be  measured  by  the  few  months  or  years 
between  the  submission  of  the  information  and 
the  end  of  the  President's  tenure;  the  privilege  is 
not  for  the  benefit  of  the  President  as  an  individu- 
al, but  for  the  benefit  of  the  Republic.  Therefore 
the  privilege  survives  the  individual  President's 
tenure."  [Brief  for  Federal  Appellees  33.]  [Slip 
Opinion  at  20-21.] 

But,  the  court  noted,  again  the  fact  that  neither  President  Ford  i 
President  Carter  supported  Mr.  Nixon's  claims  detracted  from 
contention  that  the  Act  impermissibly  intruded  into  the  execut 
function.  Besides,  said  the  Court,  clearly  Mr.  Nixon  may  ass 
executive  privilege  only  as  to  those  items  which  fall  within 
scope  of  the  privilege  recognized  in  United  States  v.  Nixon,  418  L 
683  (1974),  and  that  means  it  would  apply  at  most  to  only  a  srr 
portion  of  the  documents  and  recordings  held  in  custody.  In  ac 
tion,  the  Court  noted  that  all  it  need  rule  on  at  this  time  was 
what  extent  an  initial  screening  and  cataloging  by  Governrm 
archivists  would  infringe  upon  the  privilege,  and  that  all  Pr< 
dents  since  Herbert  Hoover  had  put  their  papers  into  President 
libraries  where  they  were  subject  to  eventual  disclosure.  The  Co 
concluded  that  the  screening  process  contemplated  by  the  Act 
not  constitute  a  more  severe  intrusion  of  Presidential  confident 
ity  than  the  in  camera  inspection  approved  in  United  States 
Nixon,  and  that  if  the  guidelines  adopted  for  review  proved  in 
equate  to  safeguard  Mr.  Nixon's  rights  or  to  prevent  the  usur 
tion  of  executive  powers,  they  could  later  be  challenged  in  a  spe 
ic  factual  context. 

As  for  Mr.  Nixon's  claim  that  the  Act  violates  his  rights 
expression  and  privacy  under  the  First,  Fourth,  and  Fifth  Ame 
ments,  the  Court  found  that: 

appellant  has  a  legitimate  expectation  of  privacy  in  his 
personal  communications.  But  the  constitutionality  of  the 
Act  must  be  viewed  in  the  context  of  the  limited  intrusion 
of  the  screening  process,  of  appellant's  status  as  a  public 
figure,  of  his  lack  of  any  expectation  of  privacy  in  the 
overwhelming  majority  of  the  materials  of  the  important 
public  interest  in  preservation  of  the  materials,  and  of  the 
virtual  impossibility  of  segregating  the  small  quantity  of 
private  materials  without  comprehensive  screening.  When 
this  is  combined  with  the  Act's  sensitivity  to  appellant's 
legitimate  privacy  interests,  see  Sec.  104(a)(7),  the  unblem- 
ished record  of  the  archivists  for  discretion,  and  the  likeli- 
hood that  the  regulations  to  be  promulgated  by  the  Ad- 
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ministrator  will  further  moot  appellant's  fears  that  his 
materials  will  be  reviewed  by  "a  host  of  persons,"  [Brief 
for  Appellant  150],  we  are  compelled  to  agree  with  the 
District  Court  that  appellant's  privacy  claim  is  without 
merit.  [Slip  Opinion  at  37-38.] 

The  Court  also  agreed  with  the  three-judge  court  that  Mr.  Nixon 
had  a  legitimate  First  Amendment  rights  claim  that  disclosure  of 
the  contents  of  certain  conversations  might  cause  some  individuals 
to  refuse  to  associate  with  him  and  would  prevent  him  from  being 
able  to  take  inconsistent  positions  in  the  future.  However,  the 
Court  also  agreed  that  there  was  no  reason  to  believe  that  his  right 
to  remove  some  of  the  politically  sensitive  documents  before  screen- 
ing would  not  be  protected  by  the  regulations  which  are  to  be 
adopted. 

Finally  the  Court  addressed  Mr.  Nixon's  claim  that  the  Act  was 
an  unconstitutional  bill  of  attainder  proscribed  by  Article  I,  Section 
9  of  the  United  States  Constitution.  In  concluding  that  the  Act  was 
not  a  bill  of  attainder,  the  Court  said: 

Appellant's  characterization  of  the  meaning  of  a  bill  of 
attainder  obviously  proves  far  too  much.  By  arguing  that 
an  individual  or  defined  group  is  attainded  whenever  it  is 
compelled  to  bear  burdens  which  the  individual  or  group 
dislikes,  appellant  removes  the  anchor  that  ties  the  bill  of 
attainder  guarantee  to  realistic  conceptions  of  classifica- 
tion and  punishment.  His  view  would  cripple  the  very 
process  of  legislating,  for  any  individual  or  group  that  is 
made  the  subject  of  adverse  legislation  can  complain  that 
the  lawmakers  could  and  should  have  defined  the  relevant 
affected  class  at  a  greater  level  of  generality.  Furthermore, 
every  person  or  group  made  subject  to  legislation  which  it 
finds  burdensome  may  subjectively  feel,  and  can  complain, 
that  it  is  being  subjected  to  unwarranted  punishment. 
United  States  v.  Lovett,  [328  U.S.  303,  324  (1946)]  (Frank- 
furter, J.,  concurring).  However,  expansive  is  the  prohibi- 
tion against  bills  of  attainder,  it  surely  was  not  intended  to 
serve  as  a  variant  of  the  Equal  Protection  Clause,  invali- 
dating every  act  of  Congress  or  the  States  that  legislative- 
ly burdens  some  persons  or  groups  but  not  all  other  plausi- 
ble individuals.  In  short,  while  the  Bill  of  Attainder  Clause 
serves  as  an  important  "bulwark  against  tyranny,"  United 
States  v.  Brown,  [81  U.S.  436,  443  (1965)],  it  does  not  do  so 
by  limiting  Congress  to  the  choice  of  legislating  for  the 
universe,  or  legislating  only  benefits,  or  not  legislating  at 
all. 

Thus,  in  the  present  case,  the  Act's  specificity — the  fact 
that  it  refers  to  appellant  by  name — does  not  automatical- 
ly offend  the  Bill  of  Attainder  Clause.  Indeed,  viewed  in 
context,  the  focus  of  the  enactment  can  be  fairly  and  ra- 
tionally understood.  It  is  true  that  Title  I  deals  exclusively 
with  appellant's  papers.  But  Title  II  casts  a  wider  net  by 
establishing  a  special  commission  to  study  and  recommend 
appropriate  legislation  regarding  the  preservation  of  the 
records  of  future  Presidents  and  all  other  federal  officials. 
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In  this  light,  Congress'  action  to  preserve  only  appellant's 
records  is  easily  explained  by  the  fact  that  at  the  time  of 
the  Act's  passage,  only  his  materials  demanded  immediate 
attention.  The  Presidential  papers  of  all  former  Presidents 
from  Hoover  to  Johnson  were  already  housed  in  function- 
ing Presidential  libraries.  Congress  had  reason  for  concern 
solely  with  the  preservation  of  appellant's  materials,  for 
he  alone  had  entered  into  a  depository  agreement,  the 
Nixon-Sampson  agreement,  which  by  terms  called  for  the 
destruction  of  certain  of  the  materials.  Indeed,  as  the  Gov- 
ernment argues,  "appellant's  depository  agreement  *  *  * 
created  an  imminent  danger  that  the  tape  recordings 
would  be  destroyed  if  appellant,  who  had  contracted  phle- 
bitis, were  to  die."  [Brief  for  Federal  Appellee  41.]  In  short, 
appellant  constituted  a  legitimate  class  of  one,  and  this 
provides  a  basis  for  Congress'  decision  to  proceed  with 
dispatch  with  respect  to  his  materials  while  accepting  the 
status  of  his  predecessors'  papers  and  ordering  the  further 
consideration  of  generalized  standards  to  govern  his  suc- 
cessors. [Slip  Opinion  at  4245  (footnote  omitted).] 

In  addition,  said  the  Court,  this  Act  could  not  be  a  bill  of  attain- 
der because,  even  if  the  specificity  element  were  present,  it  lacked 
the  forbidden  legislative  punishment  aspect,  which  is  something 
more  than  the  possible  burdensome  consequences  imposed  by  the 
Act  upon  Mr.  Nixon. 

Justice  Stevens  concurred  in  the  opinion  for  the  Court,  but  said 
the  Act  raised  serious  questions  under  the  Bill  of  Attainder  Clause. 
Justice  Stevens  stated,  however,  because  Mr.  Nixon  resigned  his 
office  under  unique  circumstances  and  accepted  a  pardon  for  of- 
fenses committed  in  office,  that  Mr.  Nixon  had  put  himself  in  a 
different  class  from  all  other  Presidents  and  constituted  a  legiti- 
mate "class  of  one."  Limiting  himself  to  this  case,  and  emphasizing 
that  in  his  view  this  case  is  not  a  precedent  for  future  legislation 
which  is  limited  to  one  occupant  rather  than  the  Office  of  Presi- 
dent, Justice  Stevens  voted  to  affirm  the  three-judge  court's  deci- 
sion. 

Justice  White  concurred  in  all  of  the  opinion  of  the  Court  except 
that  part  dealing  with  the  bill  of  attainder  claim,  and  agreed  in  the 
result  reached  by  the  Court  on  that  claim  because  he  believed  the 
Act  is  not  a  bill  of  attainder  in  that  it  does  not  prescribe  any 
punishment.  He  also  concluded  that  contrary  to  the  Court's  deci- 
sion, all  purely  private  materials  should  be  returned  to  Mr.  Nixon 
immediately,  even  if  they  have  historical  significance,  since  he  does 
not  believe  that  the  Government  is  entitled  to  Mr.  Nixon's  purely 
private  communications  merely  because  it  wants  to  preserve  them 
and  offers  compensation. 

Justice  Powell  concurred  in  the  judgment  of  the  Court  and  in  all 
parts  of  its  opinion  except  those  dealing  with  Mr.  Nixon's  claims 
relating  to  privacy  and  the  Bill  of  Attainder  Clause,  because  he 
was  uncertain  as  to  the  reach  of  the  discussion  by  the  Court  of  the 
competing  constitutional  interests  implicated  by  the  Act.  For  rea- 
sons different  from  the  majority's  he  concluded  that  the  Act  is 
consistent  on  its  face  with  the  separation  of  powers  doctrine.  He 
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first  concluded  that  Congress  had  not  acted  beyond  the  scope  of  its 
constitutionally  enumerated  powers.  This  legislation  serves  the  in- 
vestigative and  informative  needs  of  Congress  he  said,  and  it  did 
not  assume  executive  branch  functions.  As  to  the  argument  that 
the  Act  impaired  the  Presidential  privilege  of  receiving  confiden- 
tial communications,  Justice  Powell  concluded  that  the  fact  that 
former  President  Ford,  while  he  was  in  office,  and  now  President 
Carter  had  both  expressed  the  view  that  the  Act  furthered  rather 
than  hindered  effective  execution  of  the  laws  was  dispositive  of  this 
issue. 

Justice  Blackmun  concurred  in  the  decision  of  the  Court  for  the 
same  reasons  as  Justice  Powell,  but  did  not  join  in  Justice  Powell's 
opinion  because  for  Justice  Blackmun  the  opinions  of  the  incum- 
bent Presidents  were  not  dispositive.  He  agreed  that  their  opinions 
were  entitled  to  serious  consideration,  but  pointed  out  that  political 
realities  and  the  often  open  hostilities  between  incoming  and  out- 
going administrations  can  influence  a  President's  opinions. 

Chief  Justice  Burger  dissented  from  the  opinion  and  all  conclu- 
sions of  the  Court.  Title  I  of  the  Act  violates  the  separation  of 
powers  doctrine  in  three  ways,  he  said:  first,  Congress  is  compelling 
a  President  in  the  conduct  of  his  office  by  forcing  him  to  hand  over 
his  papers  to  the  head  of  the  GSA — a  legislatively  created  agency; 
second,  it  is  an  attempt  by  Congress  to  use  executive,  not  legisla- 
tive powers,  by  gaining  control  of  executive  materials;  and  third,  it 
makes  a  sweeping  modification  of  the  historical  practice  and  consti- 
tutional privilege  of  confidentiality  every  President  has  enjoyed 
since  1789.  Furthermore,  the  Chief  Justice  stated  that  he  did  not 
believe  that  the  fact  that  the  Act  applies  to  only  one  President  who 
has  left  office,  justified  what  would  otherwise  be  unconstitutional  if 
it  applied  to  an  incumbent.  In  addition,  Title  I  breaches  the  need 
for  confidentiality  of  advice  given  to  the  President,  said  the  Chief 
Justice,  and  he  predicted  that  the  Court's  decision  would  force 
advisers  to  future  Presidents  to  be  circumspect  in  articulating  their 
views  to  the  President. 

He  also  concluded  that  Title  I  intruded  upon  Mr.  Nixon's  right  to 
privacy,  violating  the  Fourth  Amendment  since  it  is  a  general 
warrant,  and  violating  the  First  Amendment's  freedom  of  speech 
and  freedon  of  association  provisions. 

Finally,  the  Chief  Justice  stated  that  in  his  opinion  the  Act 
violates  the  Bill  of  Attainder  Clause,  as  it  meets  both  criteria  of  a 
bill  of  attainder  by  singling  out  an  individual  and  by  meting  out 
punishment  to  him. 

Justice  Rehnquist  also  dissented,  but  since  he  believed  the  Act 
clearly  violates  the  separation  of  powers  doctrine,  he  limited  his 
opinion  to  that  issue.  He  concluded  that  the  Act  violated  separa- 
tion of  powers  in  that  (1)  it  hinders  the  communications  a  Presi- 
dent will  receive  from  advisers,  foreign  heads  of  state  and  ambassa- 
dors, Members  of  Congress,  and  others  who  deal  with  the  White 
House,  (2)  it  hinders  the  necessary  flow  of  information  to  and  from 
future  Presidents,  and  (3)  it  intrudes  upon  the  effective  discharge 
by  the  President  of  his  duties,  which  intrusion,  when  balanced 
against  the  asserted  interests  of  Congress  fostered  by  the  Act, 
cannot  permit  the  Act  to  be  sustained. 
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On  August  15,  1977,  defendants  moved  to  dismiss  the  consoli- 
dated cases  as  moot,  in  view  of  the  Supreme  Court's  decision  in 
Nixon  v.  Administrator  of  General  Services. 

The  consolidated  cases  were  dismissed  as  moot  by  District  Judge 
Robinson  in  an  Order  and  accompanying  Memorandum  on  Septem- 
ber 21,  1977.  The  Memorandum  stated  that  no  further  examination 
of  the  ownership  of  the  Presidential  materials  was  necessary  since 
the  holding  of  the  Supreme  Court  in  Nixon  v.  Administrator  of 
General  Services  had  resolved  that  question.  Resolution  of  the  issue 
of  access  to  the  Presidential  materials  under  the  Freedom  of  Infor- 
mation Act  was  also  held  to  be  inappropriate  within  the  context  of 
the  consolidated  cases  since  the  Preservation  Act  establishes  a 
comprehensive  scheme  governing  all  access  to  Presidential  materi- 
al. 

Notices  of  appeal  from  the  order  dismissing  the  consolidated 
cases  were  filed  on  November  18,  1977  by  plaintiffs'  Reporters 
Committee  for  Freedom  of  the  Press,  et  al 

On  December  5,  1977,  plaintiff-intervenor  Woods  moved  the  Dis- 
trict Court  to  vacate  the  December  5,  1975  stay  of  its  order  of 
December  2,  1975  releasing  to  plaintiff-intervenor  Woods  her 
papers  and  materials  within  the  custody  of  the  Federal  defendants. 

The  District  Court  denied  the  motion  to  vacate  the  stay  on 
January  9,  1978. 

The  appeals  of  the  District  Court  order  dismissing  the  consoli- 
dated cases  were  consolidated  by  the  Court  of  Appeals  on  January 
16,  1978. 

On  March  22,  1978,  the  Court  of  Appeals  reversed  the  District 
Court's  holding  that  certain  documents  asserted  by  Miss  Woods  to 
be  her  personal  papers  should  be  turned  over  to  her. 

The  Appeals  Court  determined  that  the  criteria  which  had  been 
used  by  archivists  to  determine  that  the  documents  sought  by  Miss 
Woods  were  her  personal  papers  were  not  compatible  with  the 
purposes  of  the  Presidential  Recordings  and  Materials  Preservation 
Act.  The  Court  concluded  that: 

Since  an  elaborate  regulatory  scheme  has  now  been  estab- 
lished by  the  Administration  the  most  appropriate  disposi- 
tion of  this  case  is  to  dismiss  appellee's  suit  without  preju- 
dice, and  to  remand  her  to  her  administrative  remedies. 
Should  those  remedies  prove  unavailing,  she  will  be  able 
at  that  time  to  seek  judicial  review,  under  Sec.  105(a)  of 
the  Act.  [Slip  Opinion  at  14  (footnote  omitted).] 

The  consolidated  cases  were  argued  before  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  on  October  31,  1978. 

On  December  21,  1978,  the  Court  of  Appeals  issued  its  opinion 
reversing  the  District  Court  in  the  consolidated  cases  and  remand- 
ing the  cases  for  further  action. 

On  the  issue  of  whether  the  Materials  Act  provided  the  exclusive 
means  for  obtaining  access  to  the  recordings  and  materials,  the 
Court  of  Appeals  concluded  it  did  not.  The  court  noted  that  §  104(d) 
of  the  Act  declares: 
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The  provisions  of  this  title  shall  not  in  any  way  affect  the 
rights,  limitations  or  exemptions  applicable  under  the 
Freedom  of  Information  Act,  5  U.S.C.  §  552  et  seq. 

After  quoting  this  provision  and  outlining  its  legislative  history, 
the  court  concluded  that  the  Materials  Act  did  not  bar  processing 
of  Freedom  of  Information  Act  requests  for  the  Presidential  materi- 
als in  question. 

As  to  the  question  of  ownership  which  the  District  Court  had 
determined  was  moot,  the  court  declared: 

As  the  district  court  recognized,  an  issue  is  moot  if  it  has 
lost  its  character  as  a  present,  live  controversy.  See  Nixon 
v.  Sampson,  437  F.  Supp.  at  655  (citing  Diffenderfer  v. 
Central  Baptist  Church,  404  U.S.  412,  415  (1972));  see  gener- 
ally Alton  &  Southern  Railway  v.  IAM,  463  F.2d  872,  876- 
77  (D.C.  Cir.  1972).  With  respect  to  access  under  the  FOIA, 
the  ownership  issue  is  not  moot,  because  neither  the  Mate- 
rials Act  nor  Nixon  v.  Administrator,20  resolved  the  issue 
or  changed  its  character.  Accordingly,  we  hold  that  the 
ownership  issue  is  not  moot.21 


20  The  Supreme  Court  held  that  legal  title  to  the  Presidential  materials 
was  irrelevant  to  disposition  of  Mr.  Nixon's  constitutional  claims.  Nixon 
v.  Administrator,  433  U.S.  at  445-46  n.8. 

21  Although  we  hold  that  the  ownership  issue  is  not  moot,  the  District 
Court  is  free  to  examine  whether  this  request  for  declaratory  action 
fulfills  other  justiciability  requirements.  Specifically,  the  District  Court 
may  wish  to  examine  whether  these  plaintiffs  have  established  their 
standing  to  litigate  in  a  declaratory  judgment  action  the  question  of 
whether  the  Government  or  Mr.  Nixon  is  the  owner  of  all  these  materi- 
als, see  Duke  Power  Co.  v.  NRC,  46  U.S.L.W.  4845,  4848-49  (1978);  Simon 
v.  Eastern  Ky.  Welfare  Rights  Org.,  426  U.S.  26,  41-42  (1976),  and  whether 
the  issue  presented  here  is  suitable  for  resolution  by  declaratory  judg- 
ment; see  Golden  v.  Zwickler,  394  U.S.  103,  108  (1969).  Of  course,  to  the 
extent  that  the  ownership  of  particular  materials  becomes  an  issue  in  the 
course  of  litigating  an  FOIA  request  for  those  materials  in  this  or  any 
other  case,  the  FOIA  plaintiffs  will  have  standing  to  litigate  that  owner- 
ship question  as  well  as  all  other  issues  relevant  to  their  claim. 

[Nixon  v.  Sampson  (77-2125)}. 

[Slip  Opinion  at  14-15.] 

Status. — The  cases  are  pending  on  remand  in  the  U.S.  District 
Court  for  the  District  of  Columbia. 

The  complete  text  of  the  decisions  of  the  Court  of  Appeals  and  of 
Judge  Richey  are  printed  in  the  *  'Decisions' '  section  of  the  report  of 
Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Congress, 
April  15,  1975. 

The  complete  text  of  the  opinion  of  the  three-judge  District  Court 
is  printed  in  the  ' 'Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  April  15,  1976. 

The  complete  text  of  the  Supreme  Court's  opinion  is  printed  in 
the  "Decisions"  section  of  the  report  of  Court  Proceedings  and 
Actions  of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977. 

The  complete  text  of  Judge  Robinson's  memorandum  of  Septem- 
ber 21,  1977,  was  printed  in  the  "Decisions"  section  of  the  report  of 
Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Congress, 
Part  3,  December  31,  1977. 
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The  complete  text  of  the  opinion  of  the  Court  of  Appeals  regard- 
ing the  ownership  of  Miss  Woods'  materials  is  printed  in  the  "Deci- 
sions'" section  of  the  report  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  Part  4,  May  15,  1978. 

The  complete  text  of  the  Court  of  Appeals  decision  of  December 
21,  L978,  in  the  consolidated  cases  is  printed  in  the  "Decisions" 
section  of  this  report  at  257. 

Xixon  v.  Solomon 
Civil  Action  No.  77-1395  (D.D.C.) 

Brief.— This  action  was  originally  filed  by  former  President  Rich- 
ard Nixon  against  Joel  W.  Solomon,  as  Administrator  of  General 
Services  in  U.S.  District  Court  for  the  District  of  Columbia  on 
August  10,  1977.  The  complaint  sought  declaratory  and  injunctive 
relief  from  certain  provisions  of  the  Regulations  (41  C.F.R.  §  105- 
63)  promulgated  by  defendant  pursuant  to  the  Presidential  Record- 
ings and  Materials  Preservation  Act  (hereinafter  "Act"),  44  U.S.C. 
§  2107  (1976)  and  from  their  enforcement  by  defendant.  Nixon 
amended  his  complaint  on  August  19,  1977,  in  response  to  amend- 
ment of  the  regulations  made  on  August  12,  1977  to  challenge 
specifically  sections  105-63.203,  105-63.204  (d),  (e),  (f),  and  (g),  105- 
63.302  and  105-73.303  of  those  regulations.  The  complaint  was 
again  amended  on  January  31,  1978. 

In  the  second  amended  complaint,  the  first  and  second  causes  of 
action,  out  of  a  total  of  19  causes  of  action,  relate  to  the  role  of 
Congress  in  enacting  Section  104(b)  of  the  Act  and  in  the  promulga- 
tion of  the  regulations  pursuant  thereto.  Mr.  Nixon  asserts,  in  the 
first  cause  of  action,  that  Section  104(b)  and  all  of  the  regulations 
promulgated  pursuant  thereto  are  unconstitutional,  void,  and  vio- 
late his  rights  and  privileges  in  that: 

(a)  Section  104(b)  on  its  face  violates  the  Separation  of 
Powers  doctrine  embodied  in  Articles  I,  II  and  III  of  the 
United  States  Constitution  by  reserving  to  Congress  the 
power  to  disapprove  regulations  promulgated  to  adminis- 
ter an  act,  which  is  an  Executive  function  and  not  within 
Congress'  power  under  Article  I; 

(b)  Section  104(b)  on  its  face  constitutes  an  unlawful 
delegation  of  legislative  power  to  one  House  of  Congress; 

(c)  Section  104(b)  on  its  face  illegally  permits  Congress  to 
evade  the  presidential  veto  requirements  of  Article  I,  §  7, 
clauses  1,  2  and  3  of  the  Constitution  by  taking  actions 
having  the  effect  of  laws  but  without  following  lawful 
legislative  procedures; 

(d)  Section  104(b)  on  its  face  violates  Article  I  of  the 
Constitution  and  the  Separation  of  Powers  doctrine  by 
reserving  to  each  House  of  Congress  the  power  to  change 
at  any  time  the  rules  set  by  the  Act  under  which  proposed 
regulations  may  be  disapproved,  thereby  permitting  either 
House  of  Congress  to  accomplish  an  amendment  of  the  Act 
without  the  signature  of  the  President  or  a  congressional 
override  of  a  presidential  veto;  and 

(e)  Section  104(b)  on  its  face  purports  to  endow  a  House 
of  Congress  with  powers  outside  those  specifically  enumer- 
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ated  in  Article  I  of  the  Constitution  or  necessary  and 
proper  to  such  specifically  enumerated  powers.  [Nixon  v. 
Solomon,  C.A.  No.  77-1395  (D.D.C.),  Second  Amended  Com- 
plaint For  Declaratory  and  Injunctive  Relief  at  5-6.] 

The  second  cause  of  action  asserts  that  Section  104(b)  of  the  Act 
is  unconstitutional  as  applied  in  this  case  because  Congress,  under 
color  of  Section  104(b),  improperly,  unlawfully  and  unconstitution- 
ally influenced  the  promulgation  of  regulations  under  the  Act,  in 
derogation  of  plaintiffs  rights  and  privileges. 

The  Justice  Department  filed  its  answer  on  April  14,  1978.  In 
regard  to  the  first  and  second  causes  of  action,  the  Justice  Depart- 
ment ' 'admitted"  these  paragraphs  of  the  complaint  "in  that  the 
fourth  and  now  effective  set  of  regulations  are,  in  part  or  in  whole, 
the  product  of  the  exercise  of  the  Congressional  one-House  veto 
provided  by  Section  104(b)  of  the  Act."  [Answer  at  2.] 

The  Reporters  Committee  for  Freedom  of  the  Press,  American 
Historical  Association,  American  Political  Science  Association, 
James  MacGregor  Burns,  Nat  Hentoff,  Donald  G.  Herzberg,  Wil- 
liam Leuchtenberg,  Arthur  Link,  J.  Anthony  Lukas,  Austin 
Ranney  and  Clement  E.  Vose  moved  to  intervene  as  defendants  on 
April  24,  1978.  The  motion  was  granted  on  June  14,  1978. 

All  counsel  in  the  case  filed  a  status  report  on  February  14, 
1979,  in  which  they  stated  that  they  had  reached  an  agreement  to 
settle  all  but  two  of  Mr.  Nixon's  claims.  Under  the  agreement,  the 
Administrator  of  General  Services  would  submit  to  the  Congress 
various  modifications  of  the  regulations  involved  in  the  case.  The 
agreement  would  not  become  final  unless  and  until  the  modifica- 
tions became  effective.  During  the  intervening  period,  all  issues  in 
the  litigation  would  be  held  in  abeyance,  except  the  two  issues 
about  which  no  agreement  had  been  reached;  specifically,  whether 
the  tape  recorded  presidential  conversations  may  be  made  gener- 
ally available  for  public  listening,  and  whether  materials  which 
are  claimed  to  be  diaries  are  to  be  treated  as  inherently  private  or 
personal  and  therefore  returned  without  any  further  archival 
processing.  No  material  would  be  publicly  disclosed  until  the 
agreement  became  final.  Mr.  Nixon  agreed  to  file  a  third  amended 
complaint  confined  to  those  issues  and,  when  the  agreement 
became  final,  to  dismiss  each  of  the  claims  set  forth  in  the  second 
amended  complaint.  He  also  agreed,  with  regard  to  the  tape 
access  and  diary  issues  to  be  set  forth  in  the  third  amended 
complaint,  not  to  contend  that  the  regulations  are  unconstitution- 
al or  void  because  promulgated  subject  to  the  one-House  veto 
provision  of  the  act.  In  this  regard,  defendants  agreed  not  to 
contend  that  congressional  acceptance  of  the  regulations  supports 
their  validity.  In  the  event  of  termination  of  the  agreement,  how- 
ever, the  parties  agreed  that  the  pleadings  may  be  amended  to 
raise  such  claims. 

On  March  7,  1979,  Mr.  Nixon  moved  for  leave  to  file  a  third 
amended  complaint. 

On  March  13,  1979,  Mr.  Nixon  was  granted  leave  to  file  a  third 
amended  complaint,  which  he  filed  on  that  same  day. 

Pursuant  to  the  agreement  of  February  14,  1979,  Mr.  Nixon 
asserted  his  claims  against  the  various  proposed  modifications  of 


104 

the  regulations  to  bo  submitted  to  the  Congress,  which  dealt  with 
the  t\w>  issues  about  which  no  agreement  had  been  reached. 

As  to  the  issue  of  whether  materials  which  are  claimed  to 
constitute  diaries  are  to  be  treated  as  inherently  private  or  per- 
sonal and  therefore  returned  without  any  further  archival  proc- 
essing, Mr.  Nixon  prayed  that  the  Court  enter  an  order: 

(i)  permanently  enjoining  defendant,  his  agents  or  as- 
signs, from  aurally  reviewing  the  contents  of  [Mr. 
Nixon's!  personal  diary  in  any  form,  other  than  by  the 
limited  identification  of  each  dictabelt  or  portion  of  a 
recording  as  part  ofsaid  diary  by  listening  to  the  intro- 
ductory phrase  "Memorandum  to  file — not  to  be  tran- 
scribed, "  and  further  enjoining  defendant,  his  agents  or 
assigns,  from  retaining  portions,  or  copies  of  portions,  of 
said  personal  diary;  and  (ii)  declaring  that  any  aural 
review  of  defendant,  his  agents  or  assigns,  of  the  contents 
of  plaintiffs  personal  diary,  other  than  by  the  limited 
identification  of  each  dictabelt  or  portion  of  a  recording 
as  part  of  said  diary  by  listening  to  the  introductory 
phrase  "Memorandum  to  file — not  to  be  transcribed,"  or 
any  retention  by  defendant,  his  agents  or  assigns,  of  any 
portion  or  copy  of  any  portion  of  said  diary,  is  violative 
of  [Mr.  Nixon's]  constitutional,  statutory  and  common 
law  rights,  or  in  the  alternative  that  the  Act,  as  applied  to 
[Mr.  Nixon's]  personal  diary,  is  violative  of  [Mr.  Nixon's] 
right  of  privacy  under  the  First,  Fourth  and  Fifth 
Amendments.  [Nixon  v.  Solomon,  C.A.  No.  77-1395 
(D.D.C)  Third  Amended  Complaint  For  Declaratory  and 
Injunctive  Relief  at  6.]. 

As  to  the  issue  of  whether  the  tape  recorded  presidential  con- 
versation may  be  made  generally  available  for  public  listening, 
Mr.  Nixon  asserted  that  the  proposed  new  Section  105-63.404(C) 
of  the  Act,  "is  unnecessary  to  the  Act's  purpose,  violates  the 
presidential  privilege  of  confidentiality,  is  an  unwarranted  inva- 
sion of  [his]  right  to  privacy  under  the  First,  Fourth  and  Fifth 
Amendments,  violated  [his]  statutory  and  common  law  rights  and 
irreparably  harms  [his]  common  law  and  statutory  right  to  con- 
trol the  dissemination  of  his  voice."  [Id.  at  5.] 

On  March  19,  1979,  the  intervenor-defendants  filed  their  answer 
to  Mr.  Nixon's  third  amended  complaint. 

On  March  29,  1979,  Mr.  Solomon  filed  his  answer  to  Mr.  Nixon's 
third  amended  complaint. 

Status. — The  case  is  pending  in  the  U.S.  District  Court. 

The  status  report  and  agreement  of  February  14,  1979,  is  printed 
in  the  "Decisions"  section  of  this  report  at  251. 

Citronelle-Mobile  Gathering,  Inc.  v.  Gulf  Oil  Corp. 
C.A.  No.  76-3712  (5th  Cir.) 

Brief.—  Federal  Energy  Administration  (hereinafter  'TEA")  price 
control  regulations  set  the  maximum  price  of  crude  oil  at  $5.40  per 
barrel.  These  regulations  expired  on  August  31,  1975.  In  mid- 
August   1975,  Citronelle-Mobile  Gathering,  Inc.  (hereinafter  "Cit- 
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moco")  agreed  to  sell  to  Gulf  Oil  Corp.  (hereinafter  "Gulf '),  and 
Gulf  agreed  to  purchase  crude  oil  at  $13  per  barrel,  the  price  to  be 
effective  from  September  1,  1975,  until  such  time  as  new  valid 
price  controls  were  imposed. 

On  September  29,  1975,  President  Gerald  R.  Ford  signed  into  law 
the  Emergency  Petroleum  Allocation  Act  of  1975  (hereinafter  "1975 
Act")  which  extended  the  Emergency  Petroleum  Allocation  Act  of 
1973  (hereinafter  "1973  Act")  to  November  15,  1975.  Section  3  of 
the  1975  Act  said  that  "It  is  the  intent  of  the  Congress  that  the 
regulations  promulgated  [by  the  FEA]  under  the  Emergency  Petro- 
leum Allocation  Act  of  1973  shall  be  effective  for  the  period  be- 
tween August  31,  1975,  and  the  date  of  enactment  of  this  Act." 

Between  September  1,  1975  and  December  14,  1975,  Citmoco 
made  six  deliveries  of  crude  oil  to  Gulf.  Gulf  paid  $13  per  barrel  for 
the  first  delivery,  but  only  $5.40  per  barrel  for  the  remaining 
deliveries.  Citmoco  filed  suit  on  October  7,  1975,  in  the  United 
States  District  Court  for  the  Southern  District  of  Alabama  for  the 
difference  in  the  per  barrel  price  of  the  oil  delivered  up  to  that 
time.  On  March  11,  1976,  they  amended  their  complaint  to  recover 
the  difference  for  deliveries  made  from  October  7,  1975  to  Decem- 
ber 14,  1975.  Gulf  filed  a  counterclaim  on  October  29,  1975,  to 
recover  the  difference  it  had  paid  to  Citmoco  for  the  September  1, 
1975  delivery  for  which  Gulf  had  paid  $13  per  barrel. 

Citmoco  asserts  that  there  were  no  valid  regulations  regarding 
price  controls  in  effect  during  the  period  of  these  deliveries,  the 
1973  Act  having  expired  on  August  31,  1975,  and  with  it  all  of  the 
FEA's  regulations.  They  claim  that  the  mere  establishment  of  a 
new  statutory  expiration  date  for  a  lapsed  Executive  regulation 
was  not  sufficient  in  and  of  itself  to  revive  the  lapsed  regulation, 
and  that  it  also  could  not  be  given  retroactive  effect. 

They  also  argue  that  the  legislative  veto  provisions  of  the  1973 
Act  and  the  1975  Act  are  unconstitutional.  Section  4(g)(z)  of  the 
1973  Act  provided  that  the  President,  upon  finding  that  there  was 
no  longer  an  emergency  shortage  of  a  product,  could  exempt  that 
product  from  price  controls  for  90  days  by  submitting  an  amend- 
ment to  the  regulations  to  the  Congress,  but  the  amendment  could 
not  take  effect  until  it  had  been  before  the  Senate  for  5  legislative 
days  and  the  House  of  Representatives  for  5  legislative  days,  and  it 
would  not  take  effect  if  either  House  passed  a  resolution  disapprov- 
ing the  amendment.  Citmoco  asserts  that  these  legislative  veto 
provisions  infringe  upon  the  President's  constitutional  veto  powers, 
contravene  the  specific  constitutional  provisions  concerning  the 
manner  in  which  Congress  can  exercise  its  legislative  powers,  and 
are  contrary  to  the  constitutional  doctrine  of  separation  of  powers. 

The  FEA  was  granted  leave  to  intervene  as  a  party  defendant  on 
March  10,  1976. 

In  an  opinion  and  order  filed  on  August  20,  1976,  U.S.  District 
Judge  Virgil  Pittman  entered  Judgment  for  Gulf  on  the  complaint 
and  on  its  counterclaim  for  the  difference  it  paid  for  the  first 
delivery.  The  court  found  that  Congress  could  and  did  extend  the 
regulations  and  made  them  retroactive  to  August  31,  1975. 

Regarding  the  issue  of  the  legislative  veto,  the  court  said  only: 
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The  Government  agrees  with  the  contention  that  Section 

5  ia  a  Congressional  veto  of  Presidential  authority  [which] 

raises  intial  constitutional  question  but  asserts  that 

the  plaintiff  has  no  standing  to  raise  this  question.  This 

rees.  [Citnmelle-Mobile  Gathering,  Inc.  v.  Gulf  Oil 

F.  Supp.  162,  170  (S.D.  Ala.  1976).] 

On  August  31,  1976  Citmoco  filed  with  the  District  Court  an 
application  for  Stay  Pending  Appeal  and  a  Notice  of  Appeal  to  the 
United  States  Court  of  Appeals  for  the  Fifth  Circuit.  Citmoco's 
application  for  a  stay  peading  appeal  was  granted  on  September  1, 
1976.  On  September  20,  1976  Citmoco  filed  a  notice  of  appeal  with 
the  Temporary  Emergency  Court  of  Appeals  (hereinafter  TECA). 
Filed  at  the  same  time  was  a  motion  to  postpone  all  procedural 
deadlines  in  the  TECA  pending  the  outcome  of  the  appeal  in  the 
Fifth  Circuit. 

Citmoco  appealed  the  decisions  to  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  on  October  4,  1976.  In  its  brief, 
Citmoco  again  asserted,  inter  alia,  the  unconstitutionality  of  the 
one-House  legislative  veto. 

Citmoco's  motion  to  postpone  all  procedural  dealines  in  the 
TECA  pending  appeal  to  the  Fifth  Circuit  was  denied  on  Nov.  1, 
L976,  On  November  16,  1976,  Citmoco  filed  a  motion  to  dismiss  its 
appeal  to  the  TECA,  which  was  granted  on  December  7,   1976. 

The  Fifth  Circuit  Court  of  Appeals  issued  its  opinion  on 
August  25,  1978,  remanding  the  cause  to  the  District  Court  with 
the  direction  that  it  certify  the  substantial  constitutional  questions 
raised  by  Gulfs  counterclaim  concerning  due  process  limits  upon 
retroactivity.  The  opinion  of  the  Court  of  Appeals,  written  by  Cir- 
cuit Judge  Clark,  stated  that  it  would  be  improper  to  reach  the 
merits  of  the  appeal  because  it  found  that  the  District  Court  had 
erred  in  concluding  that  this  case  presented  no  substantial  consti- 
tutional questions  which  required  certification  to  TECA. 

The  Court  of  Appeals  also  noted: 

Citronelle  has  raised  other  constitutional  issues  in  the 
case  at  bar.  However,  it  would  be  premature  to  direct 
certification  of  those  issues  at  this  time.  Under  the  provi- 
sions of  Section  211(c),  12  U.S.C.A.  §  1904  note,  TECA,  on 
receipt  of  a  certified  question,  may  direct  that  the  District 
Court  send  it  the  entire  case  for  disposition,  remand  the 
certified  issue  for  further  factual  development,  or  give 
binding  instruction  on  the  certified  issue  and  remand  the 
case  to  the  District  Court  for  further  disposition.  Depend- 
ing upon  TECA's  determinations,  the  question  whether  to 
certify  these  remaining  constitutional  issues  could  become 
moot.  [Slip  Opinion  at  6652.] 

The  District  Court  certified  the  cause  to  the  Temporary  Emer- 
gency Court  of  Appeals  on  August  28,  1978.  On  September  6,  1978 
plaintiff  filed  a  motion  in  the  District  Court  to  vacate  the  order 
certifying  the  cause  to  the  Temporary  Emergency  Court  of  Appeals 
as  having  been  prematurely  entered.  The  motion  vacating  the 
order  was  granted  on  September  12,  1978. 
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On  September  13,  1978,  plaintiff  filed  a  petition  for  rehearing 
and  suggestion  for  rehearing  en  banc  in  the  Court  of  Appeals  for 
the  Fifth  Circuit. 

Rehearing  was  denied  on  October  20,  1978. 

On  November  16,  1978,  the  District  Court  certified  the  cause  to 
the  TECA. 

On  November  21,  1978,  the  Federal  Energy  Administration 
moved  to  dismiss  the  appeal. 

On  December  4,   1978,  Gulf  Oil  moved  to  dismiss  the  appeal. 

On  January  23,  1979,  the  TECA  issued  a  per  curiam  opinion 
dismissing  the  action.  The  court  concluded  that  while  it  had  ex- 
clusive jurisdiction  over  the  subject  matter  of  the  litigation  when 
the  original  notice  of  appeal  has  been  filed  in  1976,  its  jurisdiction 
was  terminated  when  Citmoco  voluntarily  withdrew  its  appeal. 
The  court  further  noted  that  Citmoco  had  knowingly  elected  to 
pursue  its  appeal  in  the  fifth  Circuit  rather  than  the  TECA. 

Status. — On  March  15,  1979,  Citmoco  filed  a  motion  in  the 
United  States  Court  of  Appeals  for  the  Fifth  Circuit  to  reopen, 
reinstate  and,  on  reopening  to  consider  and  dispose  of  the  merits 
of  the  appeal. 

On  March  26,  1979,  opposition  to  the  motion  was  filed  by  de- 
fendant intervenor-appellee,  Federal  Energy  Commission. 

The  opinion  of  the  Court  of  Appeals  is  printed  in  the  "Decisions" 
section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  Part  5,  September  15,  1978. 

The  opinion  of  the  Temporary  Emergency  Court  of  Appeals  of 
January  23,  1979  is  printed  in  the  "Decisions"  section  of  this  report 
at  257. 

Goland  v.  Central  Intelligence  Agency  et  al. 
No.  76-1800  (D.C.  Cir.) 

Brief. — Plaintiffs,  Susan  D.  Goland  and  Patricia  B.  Skidmore, 
filed  suit  on  January  26,  1976,  pursuant  to  the  Freedom  of  Informa- 
tion Act,  as  amended,  5  U.S.C.  §  552  (hereinafter  "FOIA").  Named 
as  defendants  in  the  suit  were  the  Central  Intelligence  Agency 
(hereinafter  "CIA")  and  the  Information  Coordinator  of  the  CIA. 

This  action  was  the  result  of  a  request  of  documents  which  was 
first  made  by  Sara  Holtz.  On  May  2,  1975,  Sara  Holtz,  who  is  not  a 
party  to  the  suit,  filed  an  FOIA  request  with  the  CIA  seeking 
access  to  "all  records  concerning  the  legislative  history"  of  the 
National  Security  Act  of  1947,  50  U.S.C.  §  403  (1970),  the  CIA  Act  of 
1949,  50  U.S.C.  §§  403a-403j  (1970),  and  two  bills  introduced  into 
Congress  in  1948  providing  for  the  administration  of  the  Agency. 

The  CIA  responded  to  Ms.  Holtz'  request  by  advising  her  that  the 
documents  she  sought  were  Congressional  materials  which  would 
be  available  in  the  Library  of  Congress  or  the  Government  Print- 
ing Office.  Ms.  Holtz  responded  with  a  second  letter,  stating  her 
belief  that  hearings  had  been  held  on  the  bills  she  cited  for  which 
no  transcripts  were  available  in  the  Library  of  Congress,  and  re- 
questing access  to  records  of  these  hearings  and  to  "any  House, 
Senate  or  Conference  Reports,  besides  those  available  in  public 
libraries,  that  more  fully  explain  the  basis  for  the  Committees' 
action  on  these  bills." 
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The  CIA  responded  to  this  second  letter  by  informing  Ms.  Holtz 
that  a  search  of  its  records  had  revealed  that  it  possessed  one 
document  relating  to  the  legislative  history  of  the  CIA's  organic 
statutes  which  was  not  publicly  available,  namely,  a  stenographic 
transcript  of  hearings  held  before  the  House  Committee  on  Expend- 
itures in  the  Executive  Departments  on  June  27,  1947  (hereinafter 
Hearing  Transcript").  The  CIA  stated,  however,  that  the  Hearing 
Transcript  had  been  classified  "Secret"  by  Congress  and  could  be 
declassified  only  by  that  body;  it  suggested  that  Ms.  Holtz  request 
declassification  and  release  of  the  document  from  the  House  of 
Representatives. 

On  October  20,  1975,  plaintiffs,  Ms.  Goland  and  Ms.  Skidmore 
notified  the  CIA  that  they,  like  Ms.  Holtz,  were  investigating  the 
authority,  organization  and  administration  of  the  Agency,  and  re- 
quested the  documents  sought  by  Ms.  Holtz'  letters.  Treating  thej^ 
CIA's  failure  to  respond  within  ten  days  as  a  denial  of  their  re- 
quest, plaintiffs  in  a  letter  to  CIA  Freedom  of  Information  Coordi- 
nator Robert  S.  Young  on  November  20,  1975  appealed  that  denial 
On  November  26,  1975  the  CIA  offered  to  send  plaintiffs  copies  of 
five  previously  published  hearings  and  reports,  however  with  re- 
spect to  the  Hearing  Transcript,  the  CIA  reiterated  its  position 
that  the  FOIA  did  not  apply  to  the  transcript  because  it  was  a 
"legislative  document  under  the  control  of  the  House  of  Repre- 
sentatives" which  was  "classified  'Secret'  ". 

On  December  16,  1975,  the  plaintiffs  wrote  the  CIA  asserting 
that  the  Agency's  letter  of  November  26,  failed  to  make  clear 
whether  the  Transcript  and  the  five  published  documents  account 
ed  for  all  the  materials  they  had  requested  and  to  expand  the  scope 
of  their  request  to  include  any  "materials  which  may  have  beer 
the  basis  for  testimony  at  hearings"  or  "materials  used  by  oi 
submitted  by  the  CIA  or  other  Executive  Branch  sources  which  are 
included  in  [unpublished]  reports"  on  the  cited  bills. 

The  CIA's  failure  to  respond  within  20  working  days  resulted  in 
the  filing  of  this  action  in  the  U.S.  District  Court  for  the  District  o] 
Columbia. 

On  March  10,  1976  the  CIA  notified  plaintiffs'  counsel  that  it  hac 
identified  two  additional  documents.  The  first,  which  was  releasee 
to  plaintiffs  in  full,  was  entitled  "Statement  of  Lt.  General  Hoyt  S 
Vandenberg,  Director  of  Central  Intelligence,"  delivered  before  the 
Senate  Armed  Services  Committee  on  April  29,  1947.  The  second 
which  was  released  to  plaintiffs  with  certain  portions  deleted,  waf 
entitled  "Statement  of  the  Director  of  Central  Intelligence  [Hillen 
koetter]  delivered  before  the  House  Armed  Services  Committee  or 
April  8,  1948"  (hereinafter  "Hillenkoetter  Statement").  The  Agencj 
claimed  that  the  deleted  material  was  exempt  from  disclosure 
under  FOIA,  by  statutory  mandate  because  it  contained  informa 
tion  regarding  intelligence  methodology  and  function. 

On  May  26,  1976,  the  District  Court  granted  the  CIA's  motion  fo 
summary  judgment.  Goland  v.  CIA  No.  76-0166  (D.D.C.  May  26 
1976).  The  court  found  that  the  Hearing  Transcript  was  a  Congres 
sional  document  released  to  the  CIA  for  limited  purposes  as 
reference  document  only.  The  court  stated: 
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Since  this  document  is  a  record  of  a  hearing  held  in  Execu- 
tive Session  and  remains  within  the  control  of  Congress, 
this  Court  finds  that  the  document  is  exempt  from  disclo- 
sure under  the  Freedom  of  Information  Act.  [Goland  v. 
C.I.A.,  No.  76-166,  Findings  of  Fact  at  2  (D.D.C.  May  26, 
1976).] 

The  court  also  found  that  the  deleted  portions  of  the  Hillenkoet- 
ter  Statement  were  properly  withheld  under  FOIA  Exemption  1,  5 
U.S.C.  §  552(b)(1)  which  provides,  in  pertinent  part,  that: 

(b)  This  section  does  not  apply  to  matters  that  are — 
(1)(A)  specifically  authorized  under  criteria  established 

by  an  Executive  order  to  be  kept  secret  in  the  interest  of 

national  defense  or  foreign  policy  *  *  * 

The  court  also  held  that  no  further  discovery  was  justified  since 
the  CIA  had  "made  a  full  search  in  good  faith. 

On  July  23,  1976,  plaintiffs  filed  a  notice  of  appeal.  On  May  23, 
1978,  the  appellate  court  rendered  its  decision,  affirming  the  judg- 
ment of  the  District  Court. 

The  appellate  court  rejected  plaintiffs'  argument  that,  "since  the 
CIA  is  an  'agency',  its  possession  of  the  Hearing  Transcript,  with- 
out more  renders  that  document  'an  agency  record'  subject  to 
disclosure  absent  specific  exemption."  In  rejecting  the  plaintiffs 
argument,  the  court  stated: 

Congress  has  undoubted  authority  to  keep  its  records 
secret,  authority  rooted  in  the  Constitution,36  long  standing 
practice,37  and  current  Congressional  rules.38  Yet  Congress 
exercises  oversight  authority  over  the  various  federal 
agencies,  and  thus  has  an  undoubted  interest  in  exchang- 
ing documents  with  those  agencies  to  facilitate  their 
proper  functioning  in  accordance  with  Congress'  originat- 
ing intent.39  If  plaintiffs'  argument  were  accepted,  Con- 
gress would  be  forced  either  to  surrender  its  constitutional 
prerogative  of  maintaining  secrecy,  or  to  suffer  an  impair- 
ment of  its  oversight  role. 


36  U.S.  Const.  Art.  I,  Sec.  5:  "Each  House  shall  keep  a  Journal  of  its 
Proceedings,  and  from  time  to  time  publish  the  same,  excepting  such 
Parts  as  may  in  their  Judgment  require  Secrecy  ..." 

37  See  Nixon  v.  Sirica,  487  F.2d  700,  772-73  (D.C.  Cir.  1973)  (Wildey,  J., 
dissenting). 

38  E.g.,  H.R.  Rule  XI(2)(k)(7),  reprinted  in  H.R.  Doc.  No.  416,  93d  Cong., 
2d  Sess.  427  (1975);  "No  evidence  or  testimony  taken  in  executive  session 
may  be  released  or  used  in  public  session  without  the  consent  of  the 
committee." 

39  See  Letter  from  Deputy  Att'y  Gen.  Harold  R.  Tyler,  Jr.  to  Hon.  Bella 
S.  Abzug,  19  Feb.  1976,  quoted  in  J.A.  60  (Justice  Dept.  declined  to  release 
confidential  House  report  lest  "communications  and  consultations  be- 
tween coequal  branches"  of  government  be  stifled). 

[Slip  Opinion  at  10-11.] 
The  court  further  stated: 

Whether  a  Congressionally  generated  document  has 
become  an  agency  record,  rather,  depends  on  whether 
under  all  the  facts  of  the  case  the  document  has  passed 
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from  the  control  of  Congress  and  become  property  subject 
to  the  free  disposition  of  the  agency  with  which  the  docu- 
ment resides.  [Slip  Opinion  at  11-12.] 
The  court  concluded  that  given  the  facts,  the  Hearing  Transcript 
remains  under  the  control  of  and  continues  to  be  the  property  of 
the  House  of  Representatives.  The  fact  that  the  Transcript  was 
denominated  "Secret"  plainly  evidences  a  Congressional  intent  to 
maintain  Congressional  control  over  the  document's  confidential 
The  fact  that  the  CIA  retains  the  Transcript  solely  for  internal 
reference  purposes  indicates,  the  court  declared,  that  the  document 
is  in  no  meaningful  sense  the  property  of  the  CIA;  the  Agency  is 
not  free  to  dispose  of  the  Transcript  as  it  wills,  but  holds  the 
document  as  a  "trustee"  for  Congress. 

In  agreeing  with  the  District  Court  that  the  deleted  portions  of 
the  Hillenkoetter  Statement  were  exempt  from  disclosure  to  plain 
tiffs,  the  appellate  court  however,  based  its  decision  on  Exemption 
3,  5  U.S.C.  §  552(b)(3).  The  court  stated: 

As  originally  enacted,  FOIA  provided  that  the  Act's  disclo- 
sure requirements  "do  not  apply  to  matters  that  are  *  *  * 
(3)  specifically  exempted  from  disclosure  by  statute." 51 
Two  statutes  are  relevant  to  an  Exemption  3  claim  by  the 
CIA.  A  proviso  to  50  U.S.C.  §  403(d)(3)  states  that,  "the 
Director  of  Central  Intelligence  shall  be  responsible  for 
protecting  intelligence  sources  and  methods  from  unau- 
thorized disclosure."  52  Section  403g  of  the  same  title  pro- 
vides that,  "in  order  further  to  implement"  this  proviso, 
"the  Agency  shall  be  exempted  from  *  *  *  the  provisions 
of  any  *  *  *  law  which  require  the  publication  or  disclo- 
sure of  the  organization,  function,  names,  official  titles, 
salaries,  or  number  of  personnel  employed  by  the 
Agency.53 


«  5  U.S.C.  §  552(bX3)  (1970). 

"National  Security  Act  of  1947,  ch.  343,  tit.  I,  §102,  61  Stat.  497 
(presently  codified  at  50  U.S.C.  §  403(dX3)  (1970)). 

"CIA  Act  of  1949,  ch.  227,  7,  63  Stat.  211  (presently  codified  at  50 
U.S.C.  §  403(g)  (1970)). 

[Slip  Opinion  at  16-17.] 

Having  decided  that  Sections  403(d)(3)  and  403g  remained  un- 
changed by  a  1976  Congressional  amendment  to  Exemption  3,  as 
statutes  intended  to  qualify  under  Exemption  3,  the  court  then 
determined  that  on  the  basis  of  affidavits,  without  the  need  for 
discovery  or  in  camera  inspection,  the  deleted  portions  of  the  Hil- 
lenkoetter Statement  were  properly  withheld. 

In  affirming  the  District  Court's  award  of  summary  judgment  in 
favor  of  the  CIA  in  its  finding  that  "the  CIA  ha[d]  made  a  full 
search  in  good  faith  and  that  no  further  discovery  [was]  justified," 
the  court  based  its  decision  on  affidavits,  executed  by  Gene  F. 
Wilson,  the  Agency's  Information  and  Privacy  Coordinator.  Thej^ 
court  stated: 

In  order  to  prevail  on  an  FOIA  motion  for  summary  judg- 
ment, "the  defending  agency  must  prove  that  each  docu- 
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ment  that  falls  within  the  class  requested  either  has  been 
produced,  is  unidentifiable,  or  is  wholly  exempt  from  the 
Act's  inspection  requirements."  75  In  determining  whether 
an  agency  has  met  this  burden  of  proof,  the  trial  judge 
may  rely  on  affidavits.  Congress  has  instructed  courts  to 
accord  "substantial  weight  to  agency  affidavits  in  national 
security  cases,76  and  these  affidavits  are  equally  trustwor- 
thy when  they  aver  that  identified  documents  are  exempt. 
The  agency's  affidavit,  naturally,  must  be  "relatively  de- 
tailed" and  nonconclusory 77  and  must  be  submitted  in 
good  faith.  But  if  these  requirements  are  met,  the  district 
judge  has  discretion  to  forgo  discovery  and  award  sum- 
mary judgment  on  the  basis  of  affidavits.78 


"National  Cable  Television  Ass'n.  Inc.  v.  FCC,  479  F.2d  183,  186  (D.C. 
Cir.  1973). 

76  S.  Rep.  No.  93-1200,  93d  Cong.,  2d  Sess.  12  (1974)  (Conference  Report); 
120  Cong.  Rec.  36,870  (1974)  (remarks  of  Sen.  Muskie).  See  EPA  v.  Mink, 
410  U.S.  73,  93  (1973). 

77  Vaughn  v.  Rosen,  484  F.2d  820,  826  (D.C.  Cir.  1973),  cert,  denied,  415 
U.S.  977  (1974). 

78  See  Nolen  v.  Rumsfeld,  535  F.2d  890,  891-92  (5th  Cir.  1976)  (granting 
summary  judgment  upon  agency's  representations  "in  candor  and  in  good 
faith"  that  all  responsive  documents  were  made  available  to  plaintiff); 
Association  of  Natl  Advertisers,  Inc.  v.  FTC,  38  Ad.L.2d  643,  644  (D.D.C. 
April  1,  1976)  (where  record  indicates  that  agency  search  was  "reasonably 
thorough,"  discovery  may  be  limited  by  court;  to  justfy  discovery  where 
FTC  "has  already  stated  under  oath  that  the  search  was  Commission- 
wide  and  complete,  *  *  *  [pjlaintiff  must  demonstrate  some  substantial 
discrepancy  between  the  defendant's  actions  and  words  *  *  *");  Exxon 
Corp.  v.  FTC,  384  F.  Supp.  755,  759-60  (D.D.C.  1974),  remanded,  527  F.2d 
1386  (D.C.  Cir.  1976),  dismissed,  No.  73-1928  (D.D.C.  Feb.  28,  1977)  (limit- 
ing discovery  where  affidavits  demonstrated  adequacy  of  search). 

[Slip  Opinion  at  23-24.] 

In  dissent  Judge  Bazelon  declared: 

In  my  view,  the  record  in  this  case  establishes  as  a  matter 
of  law  that  the  hearing  transcript  is  an  "agency  record," 
and  the  court  is  empowered  to  order  it  withheld  only  if  it 
qualifies  for  nondisclosure  under  FOIA  exemptions  one  or 
three.  First  of  all,  the  CIA  claims  to  have  had  exclusive 
possession  of  this  document  for  more  than  thirty  years. 
More  importantly,  the  CIA  acknowledges  that  it  employs 
this  information  in  interpreting  its  organic  legislation — 
i.e.,  in  making  decisions  with  respect  to  policy  and  oper- 
ations. The  Act  does  not  define  "agency  records."  But  the 
House  and  Senate  reports  reveal  that  the  fundamental 
purpose  of  the  FOIA  was  to  open  administrative  policy  and 
operations  to  the  light  of  public  scrutiny.  [Slip  Opinion 
(dissent)  at  6-7.  (Footnotes  omitted.)] 

Judge  Bazelon  further  noted  that  in  regards  to  the  Hearing 
Vanscript,  he  found  the  court's  "control/property"  test  unpersua- 
ive.  He  stated  that: 

"Federal  agencies  regularly  receive  documents  created  by 
nonagencies  that  obviously  become  "agency  records"  in  the 
ordinary  course.   See,  e.g.,    Washington  Research  Project, 


112 

Inc.,  v.  H.E.W.,  504  F.2d  238  (D.C.  Cir.  1974)  (grant  applica- 
tion submitted  to  National  Institute  of  Mental  Health  by 
noncommercial  research  scientist);  Irons  v.  Gottschalk,  369 
F.  Supp.  403  (D.D.C.  1974)  (patent  application).  [Slip  Opin- 
ion (dissent)  at  8.] 

It  was  his  opinion  that: 
[T]he  court  would  supplement  the  element  of  "control" 
with  other  concepts  having  to  do  with  "property".  The 
court's  ultimate  position,  as  I  see  it,  would  be  that  Con- 
gress has  a  property  interest  in,  as  well  as  control  over, 
the  contents  of  the  transcript,  the  paper  on  which  the 
contents  are  typed,  and  any  copy  of  the  transcript.  But  so 
sweeping  a  notion  is  plainly  at  odds  with  the  majority's 
concession  that  the  Hillenkoetter  statement  is  an  agency 
record.  [Slip  Opinion  (dissent)  at  10.] 

The  dissent  further  states: 

[Assuming  the  "control/property"  standard  is  the  correct 
one,  factual  ambiguities  in  the  record  would  preclude  sum- 
mary judgment.  If  Congress  does,  generally  speaking,  exert 
control  over,  and  maintain  property  interests  in,  docu- 
ments possessed  by  federal  agencies,  the  majority's  test 
generates  a  need  to  ascertain  the  methods  by  which  such 
control  is  exercised  and  relinguished,  and  the  means  by 
which  such  property  interests  are  created  and  extin- 
guished. In  this  case  discovery  is  necessary  specifically  to 
determine  whether  Congress  or  the  Committee  that  con- 
ducted the  hearings  ever  instructed  the  CIA  to  preserve 
the  secrecy  of  the  transcript,  and,  if  so,  for  how  long.  [Slip 
Opinion  (dissent)  at  12.] 

The  dissent  would  also  deny  summary  judgment  on  the  Exemp 
tion  3  status  of  the  Hillenkoetter  Statement  because  the  CIA  did 
not  furnish  a  Vaughn  v.  Rosen  index  of  that  document,  which 
would  require  that  the  agency  submit  an  itemized  index  that  would 
satisfy  the  "detailed  justification,"  "specificity,"  and  "separation 
requirements  the  Vaughn  index  was  meant  to  ensure.  {Vaughn  v. 
Rosen,  484  F.2d  820  (D.C.  Cir.  1973),  cert,  denied,  415  U.S.  977 
(1974).)  Judge  Bazelon  was  of  the  opinion  that  the  affidavit  filed  by 
the  CIA,  "plainly  fails  to  supply  the  information  necessary  to  facili- 
tate the  adversary  process  and  de  novo  review."  [Slip  Opinion 
(dissent)  at  19.] 

In  regards  to  the  thoroughness  of  the  CIA's  search  for  responsive 
documents,  the  dissent,  while  not  seriously  questioning  the  CIA's 
good  faith,  was  of  the  opinion  that  discovery  was  needed  in  any 
event  to  ascertain  whether  the  CIA  personnel  conducting  the 
search  used  an  "underinclusive"  definition  of  "legislative  history" 
The  dissent  was  also  of  the  opinion  that  such  discovery  would  have 
revealed  whether  the  persons  conducting  the  search  did  in  fact 
withhold  otherwise  responsive  documents  on  the  basis  of  the  CIA's 
definition  of  "agency  records". 

On  June  6,  1978,  Ms.  Goland  and  Ms.  Skidmore  filed  a  petition 
for  rehearing  and  suggestion  for  rehearing  en  banc. 
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On  June  16,  1978,  plaintiffs-appellants  filed  a  motion  to  vacate 
the  decision  of  the  Court  of  Appeals. 

On  March  28,  1979,  the  Court  of  Appeals  issued  its  opinion  on 
Ms.  Goland's  and  Ms.  Skidmore's  motion  to  vacate  and  petition  for 
rehearing.  The  opinion  affirmed  its  earlier  decision  except  in 
regard  to  the  question  of  attorneys'  fees.  That  question  was  re- 
manded to  the  District  Court  for  reconsideration. 

The  basis  of  the  petition  for  rehearing  was  the  failure  of  the  CIA 
to  disclose  hundreds  of  documents  which  were  arguably  responsive 
to  plaintiff-appellants'  Freedom  of  Information  Act  request  until 
after  the  Court  of  Appeals  issued  its  decision  affirming  summary 
judgment  for  the  CIA  even  though  the  CIA  had  discovered  the 
documents  during  litigation  of  the  appeal.  Plaintiffs  had  contended 
that  the  discovery  of  additional  documents  indicated  that  the  CIA 
affidavits  relied  upon  by  both  the  District  Court  and  the  Court  of 
Appeals  were  incorrect,  and  that,  therefore,  the  earlier  Court  of 
Appeals  decision  should  be  vacated.  The  Court  rejected  this  conten- 
tion and  stated  that  the  issue  was  not  whether  any  further  docu- 
ments might  conceivably  exist  but  whether  the  CIA's  search  for 
responsive  documents  was  adequate.  Here,  the  Court  concluded, 
the  circumstances  surrounding  the  discovery  of  the  additional  ma- 
terial did  not  suggest  that  the  CIA's  initial  search  for  documents 
pursuant  to  the  plaintiffs'  FOIA  request  was  inadequate.  The  Court 
noted  that  according  to  the  CIA,  the  documents  had  been  found 
after  extraordinary  effort  by  the  CIA  law  librarian  in  the  course  of 
conducting  research  on  projects  unrelated  to  the  Goland  case  and 
could  not  have  been  found  under  normal  FOIA  procedures. 

The  Court  of  Appeals  also  noted  that  the  occasions  when  newly 
discovered  evidence  or  changed  circumstances  warrant  setting 
aside  a  final  judgment  are  limited  procedurally  as  well  as  substan- 
tively. The  Court  of  Appeals  observed  that  appellate  review  is 
ordinarily  unaffected  by  matters  not  contained  in  the  record  and 
held  that  the  disclosures  regarding  the  additional  documents, 
whether  characterized  as  "newly  discovered  evidence"  or  "changed 
circumstances",  did  not  warrant  vacating  its  earlier  judgment.  The 
opinion  stated  that  the  existence  of  the  additional  documents,  inso- 
far as  it  shows  whether  or  not  the  search  was  thorough,  falls  into 
the  category  of  newly-discovered  evidence.  The  proper  procedure 
for  dealing  with  newly-discovered  evidence,  the  Court  of  Appeals 
noted,  is  for  the  party  to  move  for  relief  from  the  judgment  in  the 
District  Court  under  rule  60(b)  of  the  Federal  Rules  of  Civil  Proce- 
dure. While  there  are  occasional  cases  in  which  altered  circum- 
stances are  properly  noticed  on  appeal,  the  Court  of  Appeals  stated, 
such  cases  are  invariably  ones  in  which  events  have  altered  the 
essential  nature  of  the  controversy  as,  for  example,  where  there 
has  been  an  intervening  change  in  the  law  or  where  the  controver- 
sy has  become  moot,  rather  than  cases  such  as  this. 

Summarizing  its  conclusions  in  regard  to  appealability  the  Court 
of  Appeals  stated: 

Nothing  in  the  circumstances  which  plaintiffs  raise  sug- 
gest to  us  that  the  district  court  judgment  was  incorrect. 
We  are  satisfied  by  the  submissions  to  this  court  that  the 
original  failure  to  uncover  the  documents  was  wholly  un- 
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:andable  and  not  inconsistent  with  the  district  court's 
finding  that  the  search  was  thorough. 

Moreover,  although  the  delay  in  releasing  the  materials 
may  not  be  excused,  we  do  not  think  that  that  misconduct 
vitiates  the  district  court's  finding  either.  Only  were  we  to 
indulge  a  fairly  harsh  inference  as  to  the  bona  fides  of  the 
CIA  would  we  be  inclined  to  upset  the  judgment.  The 
instant  facts  fall  quite  short  of  supporting  any  such  conclu- 
sion. Consequently,  whether  or  not  there  is  any  possibility 
of  relief  from  the  judgment  in  district  court,  we  decline  to 
disturb  our  affirmance  respecting  the  thoroughness  of  the 
search.  We  reach  this  conclusion  fully  aware  that  we  deal 
here  with  a  summary  judgment  whose  factual  basis  de- 

-  from  affidavits  and  without  discovery. 

[Slip  opinion  at  12;  this  report  at  278. 
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The  Court  of  Appeals  noted  that  its  refusal  to  vacate  its  affir- 
mance was  without  prejudice  to  plaintiffs'  seeking  relief  in  the 
District  Court  through  a  rule  60(b)  motion.  The  opinion  also  ob- 
served, however,  that  that  approach  may  be  difficult  or  wholly 
unavailable  given  the  firm  1-year  limit  on  the  filing  of  a  rule  60(b) 
motion  based  on  newly-discovered  evidence. 

The  opinion  stated  that  neither  the  discovery  of  additional  mate- 
rial nor  the  CIA's  delayed  disclosure  and  release  of  those  docu- 
ments undermined  its  original  conclusion  as  to  the  status  of  the 
hearing  transcript  as  a  Congressional  document,  the  Hillenkoetter 
statement,  and  the  definition  of  "agency  records". 

In  regard  to  the  question  of  attorneys'  fees  the  Court  of  Appeals 
vacated  that  portion  of  its  affirmance  and  remanded  to  the  District  J 
Court  for  reconsideration  in  light  of  the  new  facts. 

Circuit  Judge  Bazelon  issued  an  opinion  dissenting  from  the 
majority's  decision  to  leave  the  earlier  opinion  undisturbed  and 
concurring  in  the  decision  to  remand  for  consideration  of  plaintiffs' 
right  to  attorney  fees.  Judge  Bazelon  stated  that  if  the  CIA  had 
seasonably  revealed  the  existence  of  the  321  additional  documents 
to  the  court  prior  to  its  decision,  the  Court  of  Appeals  would  not,  in 
his  opinion,  have  issued  the  opinion  affirming  the  District  Court.  |ScA 
Rather,  he  felt,  it  would  have  inquired  further  into  the  issue  of 
whether  or  not  the  case  had  become  moot  with  the  release  of  the 
additional  documents,  either  by  remanding  to  the  District  Court  for 
a  determination  of  that  issue  or  by  requiring  further  submissions  'on 
from  the  parties.  *°t 

The  dissenting  opinion  also  expressed  the  view  that,  assuming  J> 
that  there  remained  a  live  controversy,  the  majority's  conclusion  ™ 
that  the  discovery  of  additional  documents  did  not  impugn  the  *or 
accuracy  of  the  affidavits  regarding  the  search  was  a  question  of  J1 
fact  that  could  not  possibly  be  decided  on  the  record  before  the  fe 
Court  of  Appeals.  In  this  regard  the  dissent  stated: 

Jtoj 

The  majority's  extreme  reluctance  to  permit  plaintiffs  to 
explore  the  factual  basis  of  the  CIA's  assertions  thus  re-  L 

peats  the  basic  error  of  the  original  panel  opinion.  The 
majority  again   prematurely  forecloses  plaintiffs'   inquiry  iqj 

into  the  nature  of  the  CIA's  search  in  response  to  the 


115 

FOIA  request.10  But  the  error  is  even  more  serious  in  this 
case,  for  we  do  not  have  the  benefit  of  a  trial  court  judg- 
ment, entered  after  appropriate  inquiry,  that  these  revela- 
tions do  not  undermine  the  validity  of  the  CIA's  original 
affidavits.  The  majority  correctly  notes  that  "[a]n  appellate 
court  has  no  fact-finding  function."  Slip  op.  at  10.  I  submit 
that  the  majority  denies  the  motion  to  vacate  precisely 
because  it  has  found  the  facts  against  plaintiffs. 

10  As  I  noted  in  my  earlier  dissent,  "[m]y  disagreement,  again,  concerns 
not  the  substance  but  the  timing  of  the  judgment  in  favor  of  the  agency." 
Dissenting  op.  at  21. 

[Slip  opinion  (dissent)  at  4;  this  report  at  289.] 

Judge  Bazelon  further  stated  that  he  would  have  used  the  super- 
visory power  invested  in  the  Court  of  Appeals  by  28  U.S.C.  sec. 
2106  (1976)  to  remand  the  case  to  the  District  Court  to  determine 
bhe  effect  of  the  new  disclosures  on  the  District  Court's  prior  deci- 
sion upholding  the  adequacy  of  the  CIA's  initial  search.  He  also 
declared  that  the  CIA  had  a  strict  obligation  to  report  the  informa- 
:ion  to  the  court  at  the  moment  its  arguable  relevance  became 
mown,  and  that  its  explanation  of  the  delay,  that  the  matter  was 
riven  "insufficient  priori ty",  was  nothing  short  of  a  confession  that 
t  had  been  derelict  in  its  duty  to  the  court. 

Status. — The  case  is  pending  on  remand  in  the  District  Court  for 
edetermination  of  the  issue  of  attorneys'  fees. 

The  complete  text  of  the  Findings  of  Fact  of  the  District  Court  of 
Vlay  26,  1976,  is  printed  in  the  "Decisions"  section  of  Court  Pro- 
eedings  and  Actions  of  Vital  Interest  to  the  Congress,  Part  5, 
September  15,  1978. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  is 
Drinted  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions 
if  Vital  Interest  to  the  Congress,  Part  5,  September  15,  1978. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  on 
ippellants'  motion  to  vacate  and  petition  for  rehearing  is  printed 
n  the  "Decisions"  section  of  this  report  at  267. 

Schwartz  v.  United  States  Department  of  Justice 

No.  78-1334  (D.C.  Cir.) 

Brief.—  This  suit  was  filed  on  November  4,  1976,  under  the  Free- 
lorn  of  Information  Act,  5  U.S.C.  §  3552  (hereinafter  "FOIA"),  by 
Robert  Bennett  Schwartz,  to  compel  the  release  of  materials  relat- 
ng  to  the  investigation  of  the  conduct  of  Peter  R.  Schlam,  an 
Assistant  United  States  Attorney  for  the  Eastern  District  of  New 
fork,  during  the  unsuccessful  extortion  and  conspiracy  prosecution 
>f  then-Representative  Angelo  Roncallo.  Named  as  defendants  in 
he  complaint  were  the  United  States  Department  of  Justice; 
Cdward  H.  Levi,  at  that  time  Attorney  General  of  the  United 
States;  and  Peter  A.  Rodino,  Jr.,  Chairman  of  the  Judiciary  Com- 
nittee  of  the  U.S.  House  of  Representatives.  Mr.  Levi  and  Con- 
gressman Rodino  were  sued  in  their  official  capacities. 

Mr.  Schwartz  alleged  in  the  complaint  that  pursuant  to  the 
rOIA  he  was  entitled  to  inspect  and  copy  the  documents  in  the 
>ossession  of  the  Justice  Department  and  the  Judiciary  Committee, 
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and  that  he  had  exhausted  all  available  administrative  remedies  i 
an  attempt  to  secure  such  access.  The  complaint  sought  declarator 
and  injunctive  relief  providing  for  an  order  directing  the  defenc 
ants  to  produce  the  requested  documents  immediately,  and  expedii 
ing  the  complaint  as  provided  in  the  FOIA. 

Along  with  the  complaint,  Mr.  Schwartz  filed  an  application  fo 
leave  to  proceed  in  forma  pauperis.  On  November  3,  1976,  District 
Judge  George  L.  Hart,  Jr.,  granted  the  application  and  also  dis 
missed  the  action  under  28  U.S.C.  §  1915(d),  which  provides  for  th 
dismissal  of  an  action  in  forma  pauperis  if  the  allegation  of  povert; 
is  untrue,  or  if  the  court  is  satisfied  that  the  action  is  frivolous  o 
malicious. 

On  November  17,  1976,  Mr.  Schwartz  filed  a  notice  of  appea 
from  the  order  dismissing  the  action.  Leave  to  appeal  withou 
prepayment  of  costs  was  denied  as  frivolous  and  not  taken  in  goo< 
faith  by  District  Judge  Hart  on  November  17,  1976. 

The  United  States  Court  of  Appeals  for  the  District  of  Columbi; 
Circuit  granted  the  motion  of  Mr.  Schwartz  to  proceed  on  appeal  ii 
forma  pauperis  on  January  19,  1977. 

On  March  4,  1977,  a  per  curiam  order  was  issued,  sua  sponte 
vacating  the  order  of  the  District  Court  and  remanding  the  case  t< 
the  District  Court  with  instructions  to  serve  the  defendants  witl 
summonses  in  accordance  with  Rule  4(a)  of  the  Federal  Rules  o 
Civil  Procedure. 

On  July  11,  1977,  Defendants,  Department  of  Justice  and  Griffn 
B.  Bell,  Attorney  General,  who  was  automatically  substituted  ir 
place  of  Mr.  Levi,  filed  an  answer  to  the  complaint.  The  answei 
claimed,  inter  alia,  that:  the  complaint  failed  to  state  a  claim  upor 
which  relief  could  be  granted;  the  court  lacked  subject  mattei 
jurisdiction;  and  Griffin  B.  Bell  was  not  a  proper  party  to  th< 
action. 

On  July  11,  1977,  Representative  Rodino  filed  a  motion  to  dismiss 
and  a  supporting  memorandum  of  points  and  authorities,  in  whicr 
he  asserted  that  as  Chairman  of  the  House  Judiciary  Committee 
he  was  not  a  proper  party  to  the  action,  that  the  court  lackec 
subject  matter  jurisdiction  and  that  the  complaint  failed  to  state  e 
claim  upon  which  relief  could  be  granted. 

Chairman  Rodino  argued  in  particular  that  neither  he  nor  the! 
House  Judiciary  Committee  were  within  the  perview  of  the  FOIA 
He  noted  that  the  act  applied  to  "agencies"  of  the  executive  brancr! 
of  the  Federal  Government  and  that  the  FOIA  specifically  excluded 
the  Congress  from  its  disclosure  requirements. 

Mr.  Schwartz  filed  an  affidavit  in  opposition  to  Congressman 
Rodino's  motion  to  dismiss.  In  the  affidavit,  he  requested  that 
Representative  Rodino  be  directed  to  appear  and  answer  the  com-i 
plaint.  The  affidavit  further  stated  that  Congressman  Rodino  was 
sued  under  an  asserted  general  common  law  right  of  plaintiff  to 
inspect  public  records. 

On  August  30,  1977,  District  Judge  Pratt  issued  a  memorandum 
opinion  denying  the  motion  to  dismiss.  The  memorandum  opinion 
held  that  the  historic  common  law  right  to  inspect  and  copy  public 
records  has  been  recognized  in  the  District  of  Columbia  Circuit, 
that  the  general  rule  is  that  all  three  branches  of  Government  are 
subject  to  the  common  law,  and  that  Congressman  Rodino  had  set 
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forth  no  persuasive  reason  why  Congress  should  be  exempt  from 
the  common  law  rule.  Judge  Pratt  stated  that,  absent  a  showing 
that  the  matters  sought  by  plaintiff  are  not  "public  records"  within 
the  meaning  of  the  common  law  rule  or  that  Mr.  Schwartz  does  not 
possess  any  "interest"  required  for  application  of  the  rule  the 
motion  to  dismiss  could  not  be  granted.  He  also  noted  that  Con- 
gress could  exempt  itself  from  the  common  law  rule  if  it  so  desired, 
but  had  not  done  so. 

On  September  30,  1977,  Representative  Rodino  filed  a  motion  to 
dismiss  or,  in  the  alternative,  for  summary  judgment.  The  grounds 
put  forth  for  the  motion  were  that  the  court  lacked  subject  matter 
jurisdiction  and  that  there  was  no  dispute  as  to  any  issue  of  mate- 
rial fact.  In  an  affidavit  attached  to  the  motion,  Congressman 
louj  Rodino  stated  that  no  investigation  or  inquiry  of  any  kind  relating 
jooij  to  the  matters  alluded  to  in  the  complaint  had  ever  been  undertak- 
en by  the  committee  or  any  staff  person  employed  by  the  commit- 
tee.  An  affidavit  of  Edmund  L.  Henshaw,  Clerk  of  the  United 
«m|  States  House  of  Representatives  was  also  attached  to  the  motion. 
Mr.  Henshaw  stated  that  a  search  failed  to  turn  up  any  documents 
or  papers  relating  to  any  investigaton  of  Peter  Schlam  by  the 
etol  committee. 

wtkj  A  supplement  to  the  motion  to  dismiss  or,  in  the  alternative,  for 
summary  judgment  and  a  second  affidavit  of  Congressman  Rodino 
were  filed  on  December  7,  1977.  Attached  to  the  affidavit  were  a 
iffinl  number  of  documents  related  to  statements  made  by  former  Repre- 
d  in  sentative  Roncallo  on  the  floor  of  the  House  of  Representatives  and 
swer  in  a  letter  to  Representative  Rodino.  The  supplement  to  the  motion 
iponj  reiterated  that  there  were  no  House  records  within  the  scope  of 
Mr.  Schwartz'  request. 

A  memorandum  order  was  issued  by  District  Judge  Pratt  on 
December  12,  1977,  granting  the  motion  of  Congressman  Rodino  for 
summary  judgment,  denying  the  motion  of  the  Department  of  Jus- 
tice for  a  protective  order  and  directing  the  Department  of  Justice 
to  answer  plaintiffs  first  set  of  interrogatories  on  or  before  Janu- 
ary 6,  1978.  The  memorandum  order  noted  that  Congressman 
Rodino  had  indicated  by  sworn  affidavit  that  he  had  directed  a 
thorough  records  search  and  filed  and  delivered  copies  of  all  mate- 
rial compiled  by  his  committee.  Judge  Pratt  stated  that  a  review- 
ing court  must  grant  summary  judgment  in  defendant's  behalf 
when  the  defendant,  in  candor  and  good  faith,  has  indicated  that 
all  available  records  have  been  turned  over  to  the  plaintiff.  In 
denying  the  motion  of  the  Department  of  Justice  for  a  protective 
order,  the  memorandum  order  noted  that  plaintiff,  proceeding  pro 
se,  had  filed  the  action  in  November  of  1976  and  had  been  delayed 
over  1  year  in  his  efforts  to  secure  the  information  at  issue.  The 
court  also  noted  that  the  interrogatories  did  not  strike  the  court  as 
unduly  burdensome  and  they  might  assist  plaintiff  in  his  attempt 
to  locate  additional  relevant  documents. 
On  January  6,  1978,  the  Department  of  Justice  filed  a  response 
nion  to  Mr.  Schwartz'  interrogatories.  The  Department  released  some  of 
jblicjthe  documents  requested  by  Mr.  Schwartz  and  refused  to  release 
cuit3  other  documents,  asserting  that  they  were  exempt  from  disclosure 
are  under  the  Freedom  of  Information  Act.  Also  filed  by  the  Justice 
set  Department  on  January  6,  1978,  was  a  motion  for  summary  judg- 
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ment  on  the  grounds  that  there  existed  no  genuine  issue  as  to  an? 
material  fact.  In  a  "statement  of  material  facts  pursuant  to  loca 
rule  19(h)  as  to  which  there  is  no  genuine  issue"  and  a  memoran 
dum  of  points  and  authorities  in  support  of  its  motion,  the  Depart 
ment  of  Justice  argued  that  the  withholding  of  those  document 
denied  to  Mr.  Schwartz  was  proper  under  FOIA  exemptions  5,  6 
Tic)  and  7(d)  5  U.S.C.  §  552(b). 

On  February  9,  1978,  District  Judge  Pratt  issued  a  memorandun 
order  granting  the  Department's  motion  to  dismiss.  The  liability  o 
the  Attorney  General  in  his  official  capacity  was  treated  as  incor 
porated  into  that  of  the  Department  of  Justice.  The  memorandun 
order  stated  that  the  documents  were  variously  protected  by  FOI7 
exemption  7(c),  which  exempts  from  mandatory  disclosure  investi 
gatory  records  compiled  for  law  enforcement  purposes  to  the  exten 
that  the  production  of  such  records  would  constitute  an  unwarrant 
ed  invasion  of  privacy;  by  FOIA  exemption  7(d),  which  exempt 
from  mandatory  disclosure  investigatory  records  compiled  for  la\ 
enforcement  purposes  to  the  extent  the  production  of  such  record 
would  disclose  the  identity  of  a  confidential  source;  and  by  FOIi 
exemption  6,  which  protects  from  disclosure  personnel  and  medica 
files  the  disclosure  of  which  would  constitute  a  clearly  unwarrant 
ed  invasion  of  personal  privacy.  Since  the  District  Court  held  all  c 
the  documents  in  question  to  be  protected  by  FOIA  exemption  ( 
7(c)  or  7(d),  the  applicability  of  exemption  5,  which  protects  intei 
agency  or  intraagency  communications  which  would  not  be  avail 
ble  by  law  to  a  party  other  than  an  agency  in  litigation  with  th 
agency,  was  not  reached  in  the  opinion. 

On  March  3,  1978,  Mr.  Schwartz  filed  a  notice  of  appeal  from  th 
memorandum  order  of  February  9,  1978. 

Status. — The  appeal  is  pending  before  the  United  States  Court  c 
Appeals  for  the  District  of  Columbia  Circuit. 

The  District  Court's  memorandum  opinion  of  August  30,  1977 
printed  in  the  "Decisions"  section  of  the  report  Court  Proceeding 
and  Actions  of  Vital  Interest  to  the  Congress,  current  to  Decembe 
31,  1978. 

The  District  Court's  memorandum  order  of  December  12,  1977  i 
printed  in  the  "Decisions"  section  of  the  report  Court  Proceeding 
and  Actions  of  Vital  Interest  to  the  Congress,  current  to  Decembe 
31,  1978. 

The  District  Court's  memorandum  order  of  February  9,  1978 
printed  in  the  "Decisions"  section  of  the  report  Court  Proceeding 
and  Actions  of  Vital  Interest  to  the  Congress,  current  to  Decembe 
31,  1978. 

Goldwater  v.  Carter 

Civil  Action  No.  78-2412  (D.D.C.) 

Brief—  Plaintiffs,  Members  of  the  Senate  and  House  of  Repn 
sentatives,  filed  suit  on  December  22,  1978,  in  the  United  State 
District  Court  for  the  District  of  Columbia,  against  Presider 
Carter  and  Secretary  of  State  Cyrus  Vance.  Plaintiffs  include  Sem 
tor  Barry  Goldwater,  Senator  Strom  Thurmond,  Senator  Cai 
Curtis,  Senator  Jake  Garn,  Senator  Jesse  A.  Helms,  Senator-ele( 
Gordon   Humphrey,  Congressman   Robert  Bauman,   Congressma 
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an  Steve  Symms,  Congressman  Larry  McDonald,  Congressman  Robert 

iod  Daniel,  Jr.,  Congressman  Bob  Stump,  Congressman  Eldon  Rudd, 

rai  Congressman  John  Ashbrook  and  Congressman  George  Hansen. 
The  plaintiffs  seek  to  have  the  court  declare  unconstitutional 

ent  and  illegal,  and  to  enjoin,  set  aside,  annul,  suspend,  or  otherwise 

:  (  declare  invalid  and  of  no  effect,  the  purported  notice  by  President 
Carter  to  the  Republic  of  China  of  the  termination  of  the  1954 

am  Mutual  Defense  Treaty  (hereinafter  "Defense  Treaty"),  TIAS  3178, 

:v0  6  UST  433  (1955),  between  the  United  States  and  the  Republic  of 

lcoi  China.  Plaintiffs  further  seek  to  have  the  court  declare  that  the 

dm  termination  of  the  1954  Treaty  cannot  be  legally  accomplished,  nor 

OU  can  notice  be  given  of  the  intended  termination  of  such  treaty, 

est]  without  the  advice  and  consent  of  the  United  States  Senate,  or  the 

ten  approval  of  both  Houses  of  Congress. 

■J  The  Congressional  plaintiffs  first  assert  that  the  Defense  Treaty 

Tipt  itself  stipulates  the  only  method  for  its  abrogation.  Article  X  of  the 

to  Defense  Treaty  states  in  its  entirety: 

This  Treaty  shall  remain  in  force  indefinitely.  Either 
Oli  Party  may  terminate  it  one  year  after  notice  has  been 

given  to  the  other  Party. 

They  then  assert  that  Article  2  of  the  Vienna  convention  on  the 
Law  of  Treaties  defines  the  term  "party"  as  "a  State  which  has 
consented  to  be  bound  by  the  treaty  and  for  which  the  treaty  is  in 
force."  The  plaintiffs  conclude  that  under  the  United  States  Consti- 
S  tution  and  as  historically  interpreted  by  the  United  States,  the 
term  "party",  as  used  in  Article  X  of  the  Defense  Treaty,  means 
the  President  acting  together  with  the  Senate  or  both  Houses  of 
Congress. 

Plaintiffs  further  state  that  on  July  25,  1978,  the  Senate  passed 
by  a  vote  of  94  to  0,  the  "Dole-Stone  Amendment"  to  the  Interna- 
tional Security  Assistance  Act  of  1978,  which  stated  in  pertinent 
part: 

It  is  the  sense  of  the  Senate  that  there  should  be  prior 
consultation  between  the  Senate  and  the  executive  branch 
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...  on  any  proposed  policy  changes  affecting  the  continuation 

!•'  in  force  of  the  Mutual  Defense  Treaty  of  1954. 

nibe  Plaintiffs  also  state  that  on  September  7,  1978,  at  the  urging  of 
conferees  appointed  by  the  House  of  Representatives,  the  commit- 
i  tee  on  conference  on  the  International  Security  Assistance  Act  of 

fjqg  1978,  adopted  the  Senate  provision  with  an  amendment  to  change 
all  references  to  the  "Senate"  to  "Congress",  with  the  exception  of 
the  reference  to  the  "Senate"  which  remain  in  paragraph  (a)(4) 
concerning  advice  and  consent  to  treaties.  The  "Dole-Stone  Amend- 
ment" was  thus  amended  to  read  in  pertinent  part: 


It  is  the  sense  of  the  Congress  that  there  should  be  prior 
consultation  between  the  Congress  and  the  executive 
branch  on  any  proposed  policy  changes  affecting  the  con- 
tinuation in  force  of  the  Mutual  Defense  Treaty  of  1954. 
*J  [Complaint  at  8.] 

^lec      Plaintiffs  further  state  that  on  September  26,  1978,  the  defend- 
ant, President  Carter  signed  into  law  the  International  Security 
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Itanoe  Act  of  1978,  including  the  "Dole-Stone  Amendment"  as 

I  by  the  committee  on  conference,  and  that  on  October  10, 

before  the  adjournment  of  the  95th  Congress,  plaintiff, 

<;  old  water  introduced  in  the  Senate,  Senate  Concurrent 

olution  109,  which  states  in  pertinent  part: 

That,  in  accordance  with  the  separation  of  powers  under 
the  Constitution,  the  President  should  not  unilaterally 
take  any  action  which  has  the  effect  of  abrogating  or 
otherwise  affecting  the  validity  of  any  of  the  security  trea- 
ties,  comprising  the  post- World  War  II  complex  of  treaties, 
including  mutual  defense  treaties,  without  the  advice  and 
consent  of  the  Senate,  which  was  involved  in  their  initial 
ratification,  or  the  approval  of  both  Houses  of  Congress. 
[Complaint  at  9.] 

Plaintiffs  further  declare  that  the  Congress  has  never  directed 
the  President  to  alter  or  terminate  the  Defense  Treaty,  and  that  on 
December  15,  1978,  while  the  Congress  was  not  in  session,  defend- 
ant, President  Carter  publicly  announced  his  unilateral  decision 
that  the  United  States  would  recognize  the  Peoples  Republic  of 
China  as  the  sole  legal  government  of  China  as  of  January  1,  1979; 
and  also  publicly  announced  his  unilateral  decision  to  terminate 
the  Defense  Treaty  with  the  Republic  of  China,  or  to  give  notice  of 
its  termination,  without  having  made  any  prior  consultation  with 
the  Senate  or  the  House  of  Representatives,  without  obtaining  the 
Senate's  advice  and  consent,  and  without  the  express  or  implied 
approval  of  either  House  of  Congress. 

Plaintiffs  claim  that  the  unilateral  action  by  the  President  has 
deprived,  and  will  continue  to  deprive  them  of  their  substantial 
constitutional  and  statutory  rights  to  be  consulted,  and  to  exercise 
their  right  to  vote  on  the  matter  of  the  continued  application  and 
operation  of  the  Defense  Treaty  which  the  Senate  approved  in 
L955,  and  that  they  have  suffered  and  will  continue  to  suffer  a 
direct  injury  in  fact  to  their  right  to  vote  and  exercise  their  legisla- 
tive duties. 

Plaintiffs  in  their  complaint  pray  not  only  that  the  President  be 
enjoined  from  taking  any  further  action  or  making  any  statements 
which  will  have  the  effect  of  terminating,  or  creating  any  expecta- 
tions that  the  Defense  Treaty  has  been  or  will  be  terminated;  but 
also  that  the  court  declare  that  any  decision  by  the  United  States 
to  terminate  the  Defense  Treaty  cannot  be  made  by  the  President 
alone  since  he  is  not  the  party  to  that  treaty  as  specified  under 
Article  X  of  that  treaty;  and  that  any  decision  of  the  United  States 
to  terminate  the  Defense  Treaty  must  be  made  by  and  with  the  full 
consultation  of  the  entire  Congress,  and  with  the  advice  and  con- 
sent of  the  Senate,  or  with  the  approval  of  both  Houses  of  Congess. 

On  January  2,  1979,  plaintiffs  filed  an  amended  complaint.  The 
amended  complaint  adds  Congressman  Robert  K.  Dornan  as  a 
plaintiff,  and  asserts  that  the  action  presented  for  the  court's 
determination,  a  pure  question  of  law;  whether  the  President  has 
exceeded  the  powers  conferred  upon  him  by  the  Constitution  or  by 
any  other  law;  and  that  the  court  is  bound  to  determine  the  validity 
of  the  President's  action.  The  plaintiffs  also  assert  in  their  amended 
complaint  that  the  President  has  announced  that  he  interprets  the 
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term  "Party"  in  Article  X  of  the  Defense  Treaty  to  mean  "the 
President  acting  alone"  and  has  thereby  exercised  a  function 
clearly  reserved  to  the  Judicial  Branch.  Also  added  by  the  amended 
complaint  is  an  allegation  that  the  actions  of  the  President  and  the 
Secretary  of  State  have  rendered  or  will  render  ineffective  or 
otherwise  nullify  the  votes  of  certain  plaintiffs  who  approved  the 
resolution  of  ratification  of  the  Defense  Treaty.  The  amended 
complaint  also  expands  a  previous  allegation  that  the  President's 
action,  if  left  unchallenged,  will  set  a  dangerous  precedent  which 
will  enable  him  or  any  other  President  to  abrogate  or  terminate  any 
defense  treaty  at  will.  Included  as  exhibits  attached  to  the  amended 
complaint  were  provisions  of  U.S.  defense  treaties  with  NATO, 
Japan,  the  Philippines,  and  South  Korea,  which  were  alleged  to  be 
similar  or  identical  to  Article  X  of  the  Defense  Treaty,  and  a  partial 
listing  of  other  U.S.  treaties  allegedly  containing  similar  termina- 
tion provisions. 

Plaintiffs  moved  on  February  7,  1979,  to  join  as  additional 
plaintiffs,  Senators  Paul  Laxalt  and  James  A.  McClure  and  Con- 
gressmen John  H.  Rousselot,  Don  Young,  James  M.  Collins, 
Mickey  Edwards,  Newt  Gingrich,  Don  Quayle  and  Claire  W.  Bur- 
gener.  On  February  22,  1979,  an  order  was  filed  granting  the 
motion  to  join  the  additional  plaintiffs. 

On  February  26,  1979,  defendants  moved  to  dismiss  the  amend- 
ed complaint  or,  in  the  alternative  for  summary  judgment.  The 
motion  to  dismiss  was  based  on  the  grounds  that  the  court  lacked 
jurisdiction  over  the  subject  matter  of  the  amended  complaint 
and  the  amended  complaint  failed  to  state  a  claim  upon  which 
relief  could  be  granted.  Defendants  claimed  in  the  motion  that 
plaintiffs'  allegations  raised  a  non-justiciable  political  question 
and  that  plaintiffs  lacked  standing  to  maintain  the  action.  They 
also  claimed  that  the  President  possessed  the  constitutional  au- 
thority to  terminate  the  Defense  Treaty  and  that  §  26  of  the  Inter- 
national Security  Assistance  Act  of  1978  placed  no  legal  con- 
straints upon  the  exercise  of  that  authority. 

Status. — The  case  is  pending  in  the  U.S.  District  Court. 


V.  Officers,  Employees,  and  Agents  of  the  Congress 

Socialist  Workers  1974  National  Campaign  Committee  v.  Henshaw 
(formerly  Jennings). 

Civil  Action  No.  74-1338  (D.D.C.) 

Brief.— On  September  10,  1974,  the  Socialist  Workers  1974  Na- 
tional Campaign  Committee,  other  State  and  local  Socialist  Work- 
ers Party  Organizations  and  individual  members  of  the  Socialist 
Workers  Party  filed  suit  in  the  U.S.  District  Court  for  the  District 
of  Columbia,  asking  the  court  to  declare  unconstitutional  portions 
of  the  Federal  Elections  Campaign  Act  of  1971  (hereinafter 
"FECA"). 

Named  as  defendants  in  the  case  were  the  Clerk  of  the  House, 
the  Secretary  of  the  Senate  and  the  Comptroller  General  of  the 
United  States,  each  of  whom  is  designated  as  a  '  'supervisory  offi- 
cer" with  whom  statements  and  reports  required  under  the  FECA 
are  to  be  filed. 

The  plaintiffs  alleged,  inter  alia,  that  the  provisions  of  the  FECA 
requiring  the  disclosure  of  the  identities  of  party  members,  contrib- 
utors, and  others  who  support  "lawful,  though  controversial  politi- 
cal activities,"  deprive  them  of  their  freedom  of  association  rights 
under  the  First  Amendment.  Plaintiffs  also  assert  that  the  report- 
ing and  disclosure  requirements  "deprive  the  plaintiffs  and  their 
supporters  of  the  right  to  associational  privacy  and  to  political 
anonymity  under  the  First,  Fourth,  and  Ninth  Amendments  to  the 
Constitution.*  *  *" 

On  October  2,  1974,  Common  Cause  moved  to  intervene  as  a 
defendant.  On  October  10,  1974,  the  motion  to  intervene  was  grant- 
ed and  plaintiffs'  motion  for  a  three-judge  Federal  District  Court  to 
rule  on  the  constitutionality  of  the  law  was  denied.  The  denial  was 
appealed,  but  on  December  12,  1975,  while  the  appeal  was  before 
the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  the 
District  Court  granted  plaintiffs'  motion  for  the  three-judge  court, 
so  the  appeal  was  dismissed. 

Plaintiffs  sent  interrogatories  to  and  requested  the  production  of 
documents  from:  W.  Pat  Jennings  and  his  successor  Edmund  L. 
Henshaw  as  Clerks  of  the  House  of  Representatives;  Francis  R. 
Valeo  as  Secretary  of  the  Senate;  and  Elmer  B.  Staats  as  Comptrol- 
ler General  of  the  United  States.  The  House  passed  H.  Res.  863  on 
November  13,  1975,  authorizing  the  Clerk  to  answer  the  interroga- 
tories and  to  provide  copies  of  notifications  of  noncompliance  or 
apparent  violations  sent  by  the  Clerk  to  campaign  organizations 
affiliated  with  the  Socialist  Workers  Party  from  January  1,  1975,  to 
the  date  of  the  resolution,  if  the  court  determined  that  such  docu- 
ments were  material  and  relevant.  The  court  so  determined  on 
November  19,  1975. 

A  second  set  of  interrogatories  and  requests  for  the  production  of 
documents  relating  to  the  Socialist  Workers  Party  was  received  by 
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of  the  defendants  on  March  8,  1976.  The  House  passed  H.  Res. 
1122  on  March  31,  1976,  which  had  provisions  similar  to  those  of  H. 
.  allowing  the  Clerk  to  provide  the  court  with  copies  of  all 
"nonpublic"  records  or  documents  maintained  by  his  office  relating 
to  plaintiffs  or  to  any  previous  Socialist  Workers  Party  committee, 
candidate  or  official  which  were  requested  in  the  subpoena  duces 
tecum  and  were  found  by  the  court  to  be  material  and  relevant. 

On  July  23,  1976,  plaintiffs  filed  a  first  supplemental  and  amend-  PJ 
ed  complaint  for  declaratory  relief,  adding  several  State  Socialist  ^ 
Workers  Parties  as  plaintiffs  and  adding  the  Federal  Election  Corn- 
ion  (hereinafter  "FEC")  and  Attorney  General  Edward  Levi  as 
defendants.  The  FEC  was  added  because  it  is  charged  by  the  1976 
amendments  (hereinafter  "Amendments")  to  the  FECA  with  moni- 
toring and  enforcing  the  recordkeeping  and  disclosure  provisions  of 
the  FECA  and  the  Amendments,  and  Attorney  General  Levi  was 
added  because  he  is  charged  with  enforcing  the  FECA's  criminal 
sanctions.  The  amended  complaint  states  that  under  the  Amend- 
ments the  plaintiffs  must  maintain  records  of  all  contributors  of  ^ 

o  or  more  and  identify  them  to  the  FEC,  and  that  plaintiffs 
have  not  identified  them  on  unnamed  constitutional  grounds.  It 
states  that  recent  information  concerning  Government  harassment 
and  surveillance  of  persons  associated  with  the  Socialist  Workers 
Party  shows  further  proof  that  disclosure  of  these  contributors 
would  deter  and  intimidate  persons  from  associating  with,  contrib- 
uting to,  and  supporting  the  plaintiffs  and  their  candidates.  It  asks  ^ 
the  court  to  declare  2  U.S.C.  §§  432(b),  (c)  and  (d),  and  438(a)(8)  and  ' 
434(bMl)-(8)  unconstitutional  on  their  face  as  applied  to  plaintiffs 
and  to  contributions  and  expenditures  on  behalf  of  their  then-  ° 
Presidential  candidate  Peter  Camejo,  and  to  preliminarily  and  per 
manently  enjoin  their  enforcement  as  to  plaintiffs  and  as  to  candi 
date  Camejo. 

On  August  31,  1976,  the  Clerk  of  the  House,  the  Secretary  of  the 
Senate,  and  the  Comptroller  General  moved  for  dismissal.  These* 
defendants  asserted  that  as  a  result  of  the  FECA  Amendments  ofH 
1974,  the  duties  they  originally  had  under  the  FECA  had  been 
transferred  to  the  FEC  which  under  the  1974  and  1976  Amend 
ments  has  the  responsibility  to  enforce  and  administer  the  disclo-p11 
sure  provisions  challenged  by  the  plaintiffs. 

On  September  29,  1976,  the  FEC  filed  its  motion  to  dismiss.  In  n 
support  of  its  motion  the  FEC  noted  that  it,  not  the  courts,  has^F? 
exclusive  primary  jurisdiction  over  enforcement  of  the  FECA.  Addi-f-- 
tionally,  the  FEC  asserted  that  the  issues  raised  by  the  plaintiffs 
complaint  are  all  within  its  exclusive  primary  jurisdiction,  andf^ 
that  the  court  "should  remit  the  plaintiffs  to  the  processes  estab-  k 
lished  by  law  for  enforcement  of  the  statutes."  [Points  and  Authori-iote 
ties  in  Support  of  Defendant  Federal  Election  Commission's  Motion 
to  Dismiss  the  Action  for  Lack  of  Jurisdiction,  at  9.] 

On  October  21,  1976,  Attorney  General  Levi  filed  a  motion  tc 
dismiss,  asserting  that  the  plaintiffs'  amended  complaint  failed  tc 
set  forth  a  justiciable  case  or  controversy  between  the  plaintiffs 
and  the  Attorney  General.  The  Attorney  General  noted  that  the 
plaintiffs  had  failed  to  allege  that  the  Attorney  General  had  either 
enforced  or  threatened  to  enforce  against  them  the  criminal  provi 
sions  of  the  FECA  and  its  amendments.  The  Attorney  General  alsc 
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asserted  that  the  causes  of  action  alleged  by  the  plaintiffs  were 
directed  at  actions  taken  by  officials  other  than  the  Attorney  Gen- 
eral. 

On  October  21,  1976  and  November  4,  1976,  Common  Cause  filed 
nemoranda  in  opposition  to  the  motions  to  dismiss  made  by  the 
FEC  and  the  Attorney  General. 

The  court,  on  January  17,  1977,  granted  the  motions  to  dismiss 
lied  by  the  Clerk  of  the  House,  the  Secretary  of  the  Senate,  the 

omptroller  General,  and  the  Attorney  General.  As  to  the  Federal 
Election  Commission,  the  court  denied  its  motion  to  dismiss.  How- 
ever, the  action  was  remanded  by  the  court  to  the  FEC  "to  develop 
i  full  factual  record  and  make  specific  findings  of  fact  concerning 
;he  present  nature  and  extent  of  any  harassment  suffered  by  plain- 
iffs  as  a  result  of  the  disclosure  provisions,  including  'economic 
-eprisal,  loss  of  employment,  threat  of  physical  coercion,  and  other 
nanifestations  of  public  hostility.' '  [Order,  Socialist  Workers  v. 
Jennings,  Civil  Action  No.  74-1338  (D.D.C.  1977);  Slip  Opinion  at  3.] 
The  FEC  was  given  6  months  to  complete  the  factual  record  and 
nake  findings  of  fact,  which  then  are  to  be  reported  to  the  court. 

Additionally,  the  court  ordered  that  as  to  the  defendants  who 
lad  been  dismissed,  plaintiffs  were  to  be  allowed  to  pursue  and 
omplete  discovery  against  those  individuals  as  if  they  had  re- 
named parties  to  the  action. 

On  March  15,  1977,  plaintiffs  filed  a  motion  for  clarification  of 
he  order  of  January  17,  1977,  which  motion  was  granted  on  April 
.9,  1977.  In  the  order  granting  the  motion  for  clarification,  the 
ourt  reaffirmed  in  all  respects  its  order  of  January  17,  1977,  and 
>rdered  that  pursuant  thereto,  the  defendant  FEC  is  not  authorized 
o  proceed  pursuant  to  2  U.S.C.  §  437(g)  nor  to  make  any  represen- 
ation  or  determination  that  the  FEC  has  "reason  to  believe"  that 
)laintiffs  have  violated  the  challenged  provision  of  the  FECA,  as 
imended. 

On  May  19,  1977,  defendants  filed  a  notice  of  appeal  with  the 
Jnited  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit. 

On  November  4,  1977,  a  Clerk's  order  was  filed  deferring,  until  a 
learing  on  the  merits,  appellant's  motion  for  a  stay  pending  the 
>utcome  of  the  appeal. 

The  appeal  was  argued  on  December  6,  1977,  and  was  dismissed 
>n  December  13,  1977,  by  a  per  curiam  opinion  of  the  Court  of 
Appeals.  In  its  opinion,  the  Appeals  Court  declared  that  the  order 
)f  April  19,  1977  clarifying  the  order  of  January  18,  1977,  was 
learly  not  a  preliminary  injunction,  in  the  context  of  the  special 
ircumstances  and  procedures  of  this  particular  suit,  and  therefore 
he  court  was  without  jurisdiction  to  review  it.  The  court  further 
loted  that: 

The  District  Court  obviously  was  aware  of  the  necessity  in 
appropriate  cases  to  provide  anticipatory  judicial  relief 
against  prosecutions  threatening  sensitive  First  Amend- 
ment Freedoms.  The  District  Court's  order  of  January  17th 
was  in  the  nature  of  an  instruction  to  a  master  to  prepare 
a  record  and  findings,  which  order  is  not  appealable. 
Teamsters  Local  Unions  745,  etc.  v.  Braswell  Motor  Freight 
Lines,  Inc.,  428  F.2d  1371,  1373  (5th  Cir.  1970),  cert,  denied, 
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401  U.S.  937  (1971).  We  fail  to  see  how  a  second  order, 
clarifying  which  procedures  the  FEC  should  use,  or  not 
use.  in  complying  with  the  order  to  prepare  a  record,  could 
be  any  more  of  an  appealable  injunctive  restraint  than  the 
i  order.  [Slip  Opinion  at  3.]  [Footnote  omitted.] 

On  April  17,  1978,  the  FEC  filed  its  findings  of  facts  pursuant  to 
the  January  17,  1977  order  of  the  District  Court. 

Plaintiffs  moved  for  summary  judgment  on  June  26,  1978. 

The   FEC   moved   for  summary  judgment  on   August   31,    1978. 

On  December  29,  1978,  plaintiffs,  defendants,  and  intervenor- 
adant  jointly  filed  a  stipulation  of  settlement  along  with  a 
proposed  order,  judgment,  and  decree,  whereby  the  Socialist  Work- 
ers Party  and  its  candidates,  for  a  period  up  to  and  including  the 
FEC's  reporting  period  for  1984,  would  be  required  to  keep  records 
regarding  campaign  contributors  but  would  not  be  required  to  dis- 
close the  information  to  defendant  FEC. 

On  January  3,  1979,  the  three-judge  panel  in  the  District  Court 
filed  an  order,  judgment  and  decree  in  accordance  with  the  stipu- 
lation of  settlement  agreed  to  by  the  parties.  Jurisdiction  was 
retained  by  the  court  until  further  order  for  the  purpose  of  en- 
abling any  party  to  apply  for  any  orders  which  may  be  necessary 
and  appropriate  for  the  implementation,  enforcement,  or  exten- 
sion of  the  decree. 

Noting  that  the  record  disclosed  that  the  Socialist  Workers 
Party  and  persons  connected  with  it,  including  contributors  and 
recipients  of  expenditures,  had  been  subjected  to  systematic  ha- 
rassment, the  three-judge  panel  stated  that  plaintiffs  could  not 
constitutionally  be  compelled  to  comply  with  the  reporting  re 
quirements  of  the  FECA  to  the  extent  that  the  FECA  requires  the 
reporting  of  any  identifying  information  relevant  to  any  contribu 
tor,  lender,  guarantor,  endorser,  or  recipient  of  any  expenditure 
by  plaintiffs,  their  candidates  or  political  committees. 

The  decree  established  specific  mechanisms  to  implement  the 
provisions  of  the  stipulated  settlement.  The  decree  preserved  the 
authority  of  the  FEC  to  conduct  investigations  of  plaintiffs  other 
than  those  prohibited  by  the  decree  and  to  apply  to  the  court  for 
orders  requiring  the  production  of  information  if  the  FEC  finds  co 
reason  to  believe  that  any  of  the  plaintiffs  have  violated  statutory  Pr 
provisions  of  FECA  other  than  those  permitted  by  the  decree.  The 
three-judge  panel  also  set  out  a  framework  by  which  the  court 
would  retain  jurisdiction  and  would  finally  resolve  the  case  by 
ruling  on  a  motion  for  summary  judgment  if  the  parties  did  not 
eventually  come  to  an  agreement  regarding  extension  of  the  ex 
emption  established  by  the  decree.  The  duration  of  the  decree  as 
set  by  the  court  was  to  include  the  closing  date  of  the  FEC'* 
reporting  period  for  1984. 

Status. — No  further  action  has  been  taken. 

The  complete  order  judgment,  and  decree  of  the  District  Court  is 
printed  in  the  "Decisions"  section  of  this  report  at  293. 

The  complete  opinion  of  the  Court  of  Appeals  is  printed  in  the 
"Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital  Inter 
est  to  the  Congress,  Part  3,  December  31,  1977. 
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The  complete  order  of  the  District  Court  is  printed  in  the  "Deci- 
sions" section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to 
the  Congress,  Part  1,  April  15,  1977. 

United  States  v.  Elko 

Cr.  No.  77-739-ALS  (CD.  Calif.) 
and, 

Brislin  v.  United  States 

No.  78-1558  (Ninth  Cir.) 

Brief.— On  June  9,  1977,  an  indictment  was  filed  in  the  United 
States  District  Court  for  the  Central  District  of  California  charging 
Stephen  B.  Elko  and  Patricia  Brislin  with  the  following  offenses: 
Conspiracy  (18  U.S.C.  §  371);  perjury  (18  U.S.C.  §  1623);  subornation 
of  perjury  (18  U.S.C.  §  1622);  obstruction  of  justice  (18  U.S.C. 
§§  1503;  1510);  and  aiding  and  abetting  interstate  travel  to  commit 
bribery  (18  U.S.C.  §  2).  Additionally,  Elko  was  charged  with  inter- 
state travel  to  commit  bribery  (18  U.S.C.  §  1952). 

The  indictment  charged  that  Mr.  Elko,  while  serving  as  Adminis- 
trative Assistant  for  Representative  Daniel  J.  Flood,  conspired  with 
Miss  Brislin  and  unindicted  co-conspirators  William  Fred  Peters 
and  others  to  accept  bribes  and  did  accept  bribes  in  exchange  for 
using  Mr.  Elko's  position  as  Representative  Flood's  Administrative 
Assistant  to  attempt  to  secure  accreditation  and  extensions  of  eligi- 
bility for  five  unaccredited  trade  schools  located  in  Los  Angeles  to 
participate  in  various  Federal  financial  aid  programs.  The  schools 
are  owned  by  Automation  Institute  of  Los  Angeles,  a  corporation  of 
which  Mr.  Peters  was  president.  The  indictment  further  charged 
that  the  defendants  and  the  co-conspirators  committed  various 
overt  acts  in  furtherance  of  the  conspiracy,  including  giving  false 
testimony  before  a  Federal  grand  jury  in  Los  Angeles. 

On  June  20,  1977,  defendants  entered  pleas  of  not  guilty. 

On  August  1,  1977,  defendants'  motion  to  dismiss  the  indictment 
was  denied. 

On  September  27,  1977,  a  trial  by  jury  was  begun.  At  that  time, 
count  seven  of  the  indictment,  which  charged  defendants  with 
procuring  Deryl  Fleming  to  commit  perjury  before  a  Federal  grand 
jury,  in  violation  of  18  U.S.C.  §  1622  was  dismissed  and  paragraph 
la  of  count  four,  which  also  related  to  procuring  and  committing 
perjury  before  the  same  grand  jury,  in  violation  of  18  U.S.C.  §  1503 
was  stricken  on  motion  of  the  Government. 

On  October  19,  1977,  defendants  were  found  guilty  on  all  remain- 
ing counts. 

On  November  10,  1977,  defendants'  motion  for  a  judgment  of 
acquittal  or  a  new  trial  was  denied. 

The  defendants  were  sentenced  on  January  9,  1978.  Defendant 

Elko  was  sentenced  to  3  years  on  each  of  counts  one  through  five, 

to  run  concurrently,  for  a  total  of  3  years.  Defendant  Brislin  was 

sentenced  to  1  year  on  each  of  counts  one,  three,  four  and  six  to 

t^  run  concurrently  for  a  total  of  1  year. 

Defendants  filed  motions  for  reduction  of  sentence  on  February 
22,  1978.  On  March  6,  1978,  defendant  Brislin's  motion  for  reduc- 
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tion  of  sentence  was  denied.  Defendant  Elko's  motion  was  stayed 
for  study  for  possible  modification. 

Defendant  Brislin  filed  a  notice  of  appeal  on  March  16,  1978. 

On  March  17,  1978,  a  brief  memorandum  and  order  was  filed  in 
the  District  Court  detailing  the  reason  for  denial  of  defendants' 
various  post-trial  motions. 

On  June  26,  1978,  Mr.  Elko's  sentence  was  reduced  to  2  years  on 
each  count,  to  run  concurrently. 

Ms.  Brislin's  appeal  was  argued  on  December  7,  1978. 

On  December  11,  1978,  the  Court  of  Appeals  issued  an  order 
affirming  the  judgment  and  sentence  of  Ms.  Brislin. 

On  January  30,  1979,  the  court  denied  the  petition  for  rehearing 
filed  by  Ms.  Brislin. 

Status.— No  further  action  has  been  taken. 

Common  Cause  v.  Bolger  (formerly  Bailar,  formerly  Klassen) 

Civil  Action  No.  1887-73  (D.D.C.) 

Brief.—  Originally  filed  on  October  5,  1973,  this  action  seeks  de- 
claratory and  injunctive  relief  against  the  Postmaster  General,  and 
the  Secretary  of  the  Treasury  for  actions  they  allegedly  performed 
or  failed  to  perform,  in  the  course  of  their  official  duties  relating  to 
the  Congressional  franking  privilege. 

Plaintiffs,  Common  Cause  and  John  W.  Gardner,  then-Chairman 
of  Common  Cause,  amended  their  original  complaint  on  March  12, 
1974,  following  the  enactment  of  the  Franking  Act  of  1973  [Pub.  L. 
93-191]  on  December  18,  1973,  to  incorporate  references  to  the  new 
statutory  language. 

Plaintiffs  allege  that  the  use  of  the  frank  for  newsletters  and 
news  releases  by  a  Member  of  Congress — then  a  candidate  for 
nomination  or  election  or  engaged  in  fundraising  for  a  candidacy — 
and  the  use  of  the  frank  on  mail  matter  such  as  condolences, 
biographies,  pictures  or  writings  laudatory  or  complimentary  to  a 
Member  on  the  basis  of  performance  of  official  duties:  (1)  abridges 
plaintiffs'  First  Amendment  rights;  (2)  denies  their  Fifth  Amend- 
ment rights;  (3)  is  an  unlawful  appropriation  of  public  funds  for 
nonpublic  purposes;  (4)  violates  the  Postmaster  General's  statutory 
duty;  and  (5)  is  an  unlawful  disbursement  of  public  funds  contrary 
to  the  statutory  duties  of  the  Secretary  of  the  Treasury. 

On  May  31,  1974,  the  defendants  filed  a  motion  to  dismiss,  to- 
gether with  supporting  memorandum,  asserting  as  grounds  that: 

The  court  lacks  jurisdiction  over  the  subject  matter  of  this 
action  in  that  neither  of  the  above-named  defendants  are 
proper  parties  to  this  proceeding,  the  plaintiffs  have  failed 
to  exhaust  the  administrative  remedies  available  to  them, 
the  plaintiffs  lack  standing  to  maintain  this  action,  and 
*  *  *  the  complaint  fails  to  state  a  claim  upon  which  relief 
may  be  granted.  [Defendant's  motion  to  dismiss,  May  31, 
1974.] 

On  June  14,  1974,  plaintiffs  filed  a  memorandum  in  opposition  to 
the  defendants'  motion  to  dismiss  as  well  as  an  application  to 
convene  a  three-judge  District  Court.  On  June  26,  1974,  U.S.  Dis- 
trict Judge  John   H.   Pratt,   denied   without  opinion   defendants' 
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motion  to  dismiss.  On  July  1,  1974,  Judge  Pratt  signed  an  order 
convening  the  three-judge  District  Court  requested  by  the  plain- 
tiffs. A  week  later,  on  July  8,  1974,  the  defendants  filed  their 
answer  to  the  amended  complaint. 

Since  September  9,  1974,  plaintiffs  have  attempted  to  depose  and 
serve  subpoenas  duces  tecum  on  numerous  current  and  former 
Congressional  employees.  A  partial  list  follows:  Victor  C.  Smiroldo, 
Staff  Director  of  the  House  Commission  on  Congressional  Mailing 
Standards;  Benjamin  R.  Fern,  Chief  Counsel,  the  Senate  Select 
Committee  on  Standards  and  Conduct;  David  Ramage,  House  Ma- 
jority Clerk;  Thomas  J.  Lankford,  House  Minority  Clerk;  Joseph  J. 
Fahey,  Supervisor  of  the  Senate  Folding  Room;  Edmund  L.  Hen- 
shaw,  then  Assistant  Sergeant  at  Arms  of  the  House;  John  M. 
Swanner,  Staff  Director  of  the  House  Committee  on  Standards  of 
Official  Conduct;  Eli  Bjellos,  Chief  of  the  House  Publications  Distri- 
bution Service;  Harold  Needham,  Superintendent  of  the  Senate 
Services  Department;  James  Estep,  Manager  of  the  Senate  Comput- 
er Center;  Buehl  Berentson,  Executive  Director  of  the  National 
Republican  Senatorial  Committee;  Bill  Goodwin  of  the  National 
Republican  Senatorial  Committee;  Lee  MacGregor,  former  Aide  to 
Senator  Robert  Griffin;  Joyce  Baker,  a  former  employee  of  the 
Senate  Republican  Policy  Committee;  Richard  Conlon,  Staff  Direc- 
tor of  the  House  Democratic  Study  Group;  Lynda  E.  Clancey,  Rich- 
ard P.  Clifton,  and  Glee  Gomien,  Staff  Assistants  of  the  Republican 
Senatorial  Campaign  Committee;  Jay  Bryant,  Special  Assistant  in 
the  Office  of  the  Minority  Whip;  Edward  L.  Beach,  Staff  Director 
and  Secretary  of  the  Senate  Republican  Policy  Committee  and 
Senate  Republican  Conference;  Edwin  F.  Feulner,  Executive  Direc- 
tor of  the  House  Republican  Study  Committee;  Patricia  Goldman, 
Director  of  the  Wednesday  Group;  and  Jay  D.  Sterling,  Executive 
Director  of  the  House  Republican  Research  Committee. 

On  October  9,  1974,  the  Senate  passed  S.  Res.  423  regarding  Mr. 
Fern,  and  on  October  11,  1974,  passed  S.  Res.  431  regarding  Messrs. 
Estep,  Needham,  and  Fahey.  The  resolutions  stated  that  by  the 
privileges  of  the  Senate  no  evidence  of  a  documentary  character 
under  the  control  and  in  the  possession  of  the  Senate  may  be 
taken,  without  its  permission,  by  the  mandate  of  process  of  ordi- 
nary courts  of  justice;  that  the  employees  were  authorized  to 
appear  before  the  court  but  not  to  take  with  them  any  papers  or 
documents  on  file  in  their  offices  or  in  their  possession;  and  that 
when  the  court  determined  that  any  of  the  subpoenaed  documents 
and  papers  had  become  part  of  the  official  transcripts  of  public 
proceedings  of  the  Senate,  and  that  they  were  material  to  the  case, 
the  court  could  receive  copies  of  the  documents.  On  November  22, 
1974,  a  similarly  worded  S.  Res.  436  was  passed  regarding,  Joyce 
Baker. 

The  subpoenas  of  House  employees  Bjellos,  Swanner,  Smiroldo, 
Ramage,  and  Lankford  were  presented  by  the  Speaker  to  the 
House  for  its  consideration  on  September  30,  1974.  When  the  em- 
ployees failed  to  appear  for  their  depositions,  plaintiffs  filed  mo- 
tions to  compel  their  testimony. 

On  October  21,  1974,  two  of  the  subpoenaed  employees,  Eli  Bjel- 
los and  John  Swanner,  after  receiving  a  copy  of  the  motion  filed  by 
the  plaintiffs  to  compel  their  testimony,  wrote  letters  to  Judge 


130 

Pratt  In  these  letters,  each  informed  Judge  Pratt  of  his  view  that 
both  by  statute  and  by  custom  of  the  House,  they  were  forbidden  to 
testify  or  to  remove  documents  belonging  to  the  House  without  the 
permission  of  the  House.  The  letters  also  informed  Judge  Pratt 
that  the  question  of  the  subpoenas  was  under  active  consideration 
by  the  House  and  that  the  two  men  were  therefore  awaiting  fur- 
ther guidance  from  the  House  on  the  course  of  action  they  should 
follow. 

On  December  18,  1974,  the  House  adopted  H.  Res.  1517  which 
was  similar  to  the  Senate  resolutions,  except  that  it  resolved  that: 

When  it  appears  by  "the  order  of  the  court  or  of  the  judge 
thereof,  or  of  any  legal  officer  charged  with  the  adminis- 
tration of  the  orders  of  such  court  or  judge,  that  documen- 
tary evidence  in  the  possession  and  under  the  control  of 
the  House  is  needful  for  use  in  any  court  of  justice  or 
before  any  judge  or  such  legal  officer,  for  the  promotion  of 
justice,  this  House  will  take  such  action  thereon  as  will 
promote  the  ends  of  justice  consistently  with  the  privileges 
and  rights  of  the  House.  [H.  Res.  1517,  93d  Cong.  2d  Sess. 
(1974).] 

On  January  23,  1975,  the  House  again  took  up  the  matter  of  the 
subpoenas  in  H.  Res.  85,  which  observed  that: 

a  large  variety  and  volume  of  [the  materials  sought  by 
plaintiffs  from  the  five  House  employees]  do  not  appear  to 
bear  any  essential  relationship  to  the  causes  of  action  and 
relief  requested  in  the  plaintiffs  amended  complaint.  *  *  * 
[H.  Res.  85,  94th  Cong.  1st  Sess.  (1975).] 

The  resolution  also  stated  that,  consistent  with  its  privileges,  the 
House  would  act  "to  promote  the  ends  of  justice  *  *  *  upon  a 
determination  of  relevancy  by  the  *  *  *  court,"  and  it  authorized 
the  Speaker  to  appoint  counsel  to  represent  the  House  and  its 
employees  in  the  proceedings. 

On  January  27,  1975,  oral  arguments  was  held  on  a  renewed 
motion  to  dismiss  which  had  been  submitted  by  the  defendants. 
This  motion  raised  the  same  arguments  that  had  been  made  in 
defendants'  first  motion  to  dismiss,  and  made  the  additional  allega- 
tion that  plaintiffs  had  failed  to  join  an  indispensable  party — the 
Congress — as  required  by  Rule  19  of  the  Federal  Rules  of  Civil 
Procedure. 

Also  discussed  at  the  beginning  of  the  January  27  hearing  were 
the  subpoenas  which  plaintiffs  had  issued.  Counsel  for  the  plain- 
tiffs, in  answering  an  inquiry  regarding  the  mass  of  material  being 
sought,  stated  that  although  the  challenge  was  to  the  constitution- 
ality of  the  franking  laws  on  their  face,  the  discovery  was  neces- 
sary to  show  that  the  statute  was  designed  for  and  was  being  used 
for  political  purposes.  The  court  suggested  that  perhaps  the  volume 
of  material  sought  could  be  reduced,  probably  through  stipulation 
between  counsel,  since  the  ultimate  argument  seemed  to  be  on 
constitutional  issues  in  which  the  facts  involved  would  be  rather 
undisputed.  The  court  directed  plaintiffs  to  submit  an  itemized  list 
of  the  documents  it  was  seeking  within  10  days  after  it  ruled  on 
the  motion  to  dismiss,  if  its  ruling  was  a  denial  of  the  motion. 
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By  a  memorandum^  and  order  of  February  10,  1975,  the  court 
denied  the  defendants'  renewed  motion  to  dismiss.  In  rejecting  the 
defendants'  argument  that  the  plaintiffs  had  failed  to  exhaust  their 
administrative  remedies,  the  court  wrote: 

The  claim  that  plaintiffs  have  not  exhausted  their  ad- 
ministrative remedies  in  failing  to  file  complaints  concern- 
ing violations  of  the  statute  with  the  House  Commission 
on  Congressional  Mailing  Standards  or  the  Select  Commit- 
tee on  Standards  and  Conduct  of  the  Senate  has  not  merit. 
Plaintiffs  make  no  contention  that  there  have  been  abuses 
or  violations  of  the  statute,  consideration  of  which  are  in 
the  sole  jurisdiction  of  the  House  Commission  or  the 
Senate  Committee,  but  rather  that  the  statute  on  its  face 
is  unconstitutional,  a  matter  beyond  the  jurisdiction  of 
such  bodies.  Obviously,  the  House  Commission  and  Senate 
Committee  have  no  power  to  declare  an  act  of  Congress 
unconstitutional.  It  is  well  settled  that  the  doctrine  of 
exhaustion  does  not  apply  where  the  administrative  proc- 
ess is  inadequate  to  dispose  of  the  constitutional  claim. 
Aircraft  &  Diesel  Corp.  v.  Hirsch,  331  U.S.  752  (1947). 
[Common  Cause  v.  Klassen,  Civil  Action  No.  1887-73 
(D.D.C.  1975);  Slip  Opinion  at  2.] 

In  addition,  the  court  said,  neither  Congress  nor  the  membership 
of  Congress  is  an  indispensable  party — and  though  defendants' 
third  allegation — that  plaintiffs  lacked  standing  to  sue — was  more 
serious  and  required  further  exploration,  it  too,  was  without  merit: 

Plaintiffs  sue  as  taxpayers  with  a  taxable  income  of  over 
$6  billion  annually  and  federal  tax  liability  in  excess  of  $1 
billion  each  year.  They  assert  that  federal  funds  appropri- 
ated under  the  franking  privilege  are  being  used  to  finance 
the  distribution  of  partisan  political  literature  specifically 
authorized  by  Section  3210  and  that  such  expenditures  of 
federal  funds  violate  the  limitations  upon  the  taxing  and 
spending  power  of  Congress  under  Article  I,  Section  8,  and 
contravene  the  First  and  Fifth  Amendments  of  the  Consti- 
tution. 

Just  as  importantly,  plaintiffs  claim  status  as  registered 
voters,  representatives  of  registered  voters,  candidates  for 
Congressional  office,  and  supporters  of  candidates.  It  is 
alleged  that  over  fifty  members  of  Common  Cause  chal- 
lenged incumbent  members  of  Congress  in  the  last  election 
and  many  of  its  members  supported  challengers  to  incum- 
bents. They  assert  that  the  present  franking  privilege  con- 
fers substantial  political  benefits  upon  incumbents,  while 
nonincumbent  challengers  and  their  supporters  do  not 
have  the  same  advantage.  As  a  result,  the  rights  of  chal- 
lengers and  their  supporters  to  freely  associate  for  political 
purposes  are  impaired,  and  the  value  of  their  votes  is 
diluted  and  diminished,  all  in  violation  of  the  First 
Amendment.  [Baker  v.  Carr,  369  U.S.  186  (1962).]  In  addi- 
tion, it  is  alleged  that  this  practice  invidiously  discrimi- 
nates in  favor  of  incumbent  members  in  violation  of  the 
due  process  clause  of  the  Fifth  Amendment.  In  short,  as 
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citizens  with  a  particularized  interest  in  the  electoral  proc- 
ess, plaintiffs  claim  standing  to  attack  Section  3210  as 
violative  of  their  constitutional  rights. 

From  the  foregoing  brief  discussion,  it  is  clear  to  us  that 
the  plaintiffs  have  met  the  test  laid  down  in  [Flast  v. 
Cohen,  392  U.S.  83  (1968)]  and  subsequent  cases.  They  have 
asserted  (1)  an  injury  in  fact,  not  a  generalized  complaint 
common  to  all  citizens  and  taxpayers,  and  they  have  dem- 
onstrated (2)  a  nexus  between  the  injuries  suffered  and  the 
constitutional  infringements  alleged.  [Slip  Opinion  at  3-4.] 

On  February  21,  1975,  plaintiffs  submitted  their  "Itemized  List  of  i 
Documents  Subpoenaed  From  House  Employees."  From  Victor 
Smiroldo,  Staff  Director  and  Counsel  of  the  House  Committee  on 
Congressional  Mailing  Standards,  and  John  M.  Swanner,  Staff  Di- 
rector of  the  House  Committee  on  Standards  of  Official  Conduct, 
plaintiffs  sought: 

*  *  *  all  complaints  concerning  possible  violation  of  the 
franking  statute,  and  attachments  thereto,  or  copies  there- 
of, brought  to  the  attention  of  the  Commission  and  all 
memoranda  or  other  writings  or  copies  thereof  which 
relate  to  or  reflect  the  disposition  of  these  complaints[;] 

*  *  *  all  advisory  opinions  and  attachments  thereto,  or 
copies  thereof,  which  relate  to  the  mailing  or  contemplated 
mailing  of  franked  mail,  issued  to  any  Member  of  the 
House  of  Representatives  or  Member-elect  surviving 
spouse  of  any  of  the  foregoing  persons,  or  other  House  of 
Representatives  officials,  their  agents  or  employees[;] 

*  *  *  all  letters,  memoranda  or  other  writings,  and  at- 
tachments thereto,  or  copies  thereof,  which  relate  to  or 
reflect  information,  guidance,  assistance,  advice  or  counsel 
given  in  connection  with  the  mailing  or  contemplated 
mailing  of  franked  mail[;] 

*  *  *  all  formal  or  informal  correspondence,  or  copies 
thereof  received  by  the  Commission  requesting  informa- 
tion, guidance,  assistance,  advice  or  counsel  in  connection 
with  the  mailing  or  contemplated  mailing  of  franked 
mail[;] 

*  *  *  all  informal  opinions  and  attachments  thereto,  or 
copies  thereof,  issued  by  the  Commission  concerning  use  of 
the  franking  privilege^  and] 

*  *  *  all  regulations  or  proposed  regulations  or  copies 
thereof,  governing  the  proper  use  of  the  franking  privilege 
by  any  Member  of  the  House  of  Representatives  or 
Member-elect,  surviving  spouse  of  any  of  the  foregoing,  or 
other  House  of  Representatives  official,  entitled  to  send 
mail  as  franked  or  any  employee  or  agent  of  any  and  all  of 
the  foregoing  persons.  [Itemized  List  of  Documents  Subpoe- 
naed From   House  Employees,  filed  February  21,   1975.] 

From  David  Ramage  and  Thomas  Lankford,  respectively  the  Ma 
jority  and  Minority  Clerks  of  the  House  of  Representatives: 

*  all  documents,  correspondence,  memoranda,  work- 
sheets and  other  writings,  or  copies  thereof,  which  reflect 
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or  relate  to  the  printing  or  preparation  of  Congressional 
newsletters  or  news  releases  by  the  House  Majority  Room 
from  December  31,  1973  through  the  date  of  this  subpoe- 
na^ and] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies  thereof,  including  but  not  limited 
to  books,  records  or  receipts,  which  relate  to  or  reflect  a 
bill  or  payment  for  services  provided  by  the  House  Major- 
ity Room  in  printing  or  preparing  congressional  newslet- 
ters or  news  releases  provided  between  December  3,  1973, 
and  the  date  of  this  subpoena.  [Id.] 

From  Eli  S.  Bjellos,  Chief  of  the  House  Publications  Distribution 
Service: 

*  *  *  all  documents,  correspondence,  memoranda,  work- 
sheets and  other  writings,  or  copies  thereof,  which  reflect 
or  relate  to  the  monthly  work  units  of  the  Publications 
Distribution  Service  from  January  1,  1967  through  the 
date  of  this  subpoenal] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies  thereof,  including  but  not  limited 
to  books,  records  or  receipts,  which  relate  to  or  reflect  a 
bill  or  payment  for  services  provided  by  the  Publications 
Distribution  Service  for  the  period  from  December  1,  1973 
to  the  date  of  this  supoenaf;  and] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings  or  copies  thereof,  which  relate  to  or  reflect 
the  manner  of,  or  handling  of  mass  mailed  matter,  includ- 
ing, but  not  limited  to  instructions  on  the  handling  of 
Congressional  newsletters  for  the  period  from  December  1, 
1973  to  the  date  of  this  subpoena.  [Id.] 

Plaintiffs  had  also  sought  documents  from  certain  Senate  em- 
ployees and  when  the  employees,  pursuant  to  the  instructions  of 
the  Senate,  failed  to  produce  them,  plaintiffs  filed  a  motion  to 
compel  the  production  of  the  documents.  On  May  21,  1975,  Senate 
employees  Fern,  Needham,  and  Estep  filed  memoranda  in  opposi- 
tion to  plaintiffs'  motion  to  compel  them  to  produce  documents, 
stating  that  the  records  sought  were  not  material  to  the  subject 
matter  of  the  pending  litigation,  which  is  that  the  franking  statute 
is  unconstitutional  on  its  face,  and  the  records  sought  involve  use 
of  the  frank  in  specific  instances,  which  question  is  not  in  issue. 
Furthermore,  they  stated  that  the  records  are  internal  administra- 
tive records  of  the  Senate  which  are  privileged;  that  the  use  of  the 
Senate  folding  room  and  computer  are  part  of  the  pay  and  allow- 
ance of  Members  of  Congress  which  is  a  policy  question  and  not  a 
legal  one;  and,  in  Mr.  Fern's  case,  that  the  lawyer-client  privilege 
applies.  Later  the  three  Senate  employees  filed  supplemental 
memoranda  invoking  the  decision  of  the  Supreme  Court  in  East- 
land v.  United  States  Servicemen's  Fund,  421  U.S.  491  (1975),  as 
supporting  their  position  of  legislative  immunity  for  the  records. 

On  June  17,  1975,  House  employees  Bjellos,  Swanner,  Smiroldo, 
Ramage  and  Lankford  filed  their  memorandum  in  opposition  to 
plaintiffs  motion  to  compel  testimony  and  the  production  of  docu- 
ments. It  claimed  that  plaintiffs'  discovery  should  not  be  allowed 
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since  the  data  sought  were  irrelevant  to  a  facial  attack  upon  the 
constitutionality  of  the  franking  act,  the  information  is  privileged 
against  forced  disclosure  under  the  Speech  or  Debate  clause  of  the 
Constitution,  and  the  subpoenas  were  needlessly  burdensome. 

The  motion  by  plaintiffs  to  compel  testimony  and  the  production 
of  documents  was  argued  on  July  16,  1975.  On  July  30,  1975,  the 
court  issued  a  memorandum  and  order  which  stated  that: 

Objections  to  this  attempted  discovery  are  phrased  in 
terms  of  (1)  irrelevance,  (2)  burdensomeness,  and  (3)  consti- 
tutional immunity  under  Article  1,  Section  6  (The  Speech 
and  Debate  clause)  or  Article  1,  Section  5  (power  of  each 
body  of  Congress  to  enact  its  own  rules). 

The  Claim  of  lack  of  relevance  is  predicated  on  the 
narrow  theory  that,  irrespective  of  the  relevance  of  the 
requested  materials  in  other  frames  of  reference,  they  are 
simply  irrelevant  in  a  case  where  the  gravamen  of  the 
complaint  is  that  the  statute  complained  of  is  alleged  to  be 
unconstitutional  on  its  face.  Aside  from  plaintiffs'  continu- 
ing burden  of  maintaining  standing,  it  is  clear  to  us  that  a 
proper  resolution  of  the  issues  raised  by  the  complaint 
calls  for  a  complete  record  consisting  of  the  type  of  docu- 
mentary materials  sought  to  be  discovered.  For  this 
reason,  we  hold  these  materials  to  be  relevant  and  neces- 
sary. 

Likewise,  the  claims  of  constitutional  immunity  are 
without  weight.  The  Brewster  case  [United  States  v.  Brew- 
ster, 408  U.S.  501  (1972)]  and  others  clearly  demonstrate 
that  Congressional  immunity  is  limited  to  legislative  activ- 
ities and  the  claimed  use  of  the  franking  privilege  for 
political  activities  is  not  covered  even  by  a  most  expansive 
definition  of  the  Speech  and  Debate  clause.  That  the  use  of 
the  franking  privilege  is  not  within  the  language  of  Article 
1,  Section  5,  requires  no  discussion. 

The  claim  of  burdensomeness  is  more  serious.  On  the 
one  hand,  the  materials  requested  are  relevant  to  the 
issues  raised  by  the  complaint  and  plaintiffs  are  entitled  to 
a  substantial  degree  of  discovery.  On  the  other  hand,  there 
may  be  problems  concerning  the  sheer  bulk  of  the  materi- 
als requested,  about  which  we  are  not  presently  apprised. 
In  addition,  considerations  of  fairness  dictate  that  the 
names  of  the  individual  members  of  Congress  not  be  dis- 
closed, as  far  as  it  is  possible  to  achieve  this  result  without 
unduly  hampering  the  full  and  expeditious  processing  of 
this  lawsuit.  Where  possible,  submission  under  protective 
order  may  be  a  reasonable  alternative. 

Fortunately,  as  to  the  House  employees,  we  are  not  pres- 
ently faced  with  any  of  these  problems  since  these  employ- 
ees through  counsel  have  offered  to  submit  voluntarily 
information  respecting  the  use  of  franked  mail  broken 
down  as  to  (1)  categories  of  congressional  membership  to 
compare  frequency  and  volume  of  franked  mail  as  it  varies 
between  members  depending  on  estimated  difficulties  to  be 
faced  at  primary  or  at  election,  (2)  sources  of  payment  for 
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materials  mailed,  and  (3)  certain  non-public  interpretive 
materials,  including  but  not  limited  to  advisory  opinions 
and  more  informal  advice.  We  commend  this  effort  of 
House  defendants'  counsel  and  urge  counsel  for  plaintiffs 
to  consider  and  determine  the  adequacy  of  such  proposal 
and,  if  unable  to  agree  with  House  employees'  counsel,  to 
be  prepared  to  demonstrate  the  need  of  further  materials. 
Unlike  the  House  employees,  the  Senate  employees  have 
made  no  move  to  supply  any  of  the  requested  materials. 
Being  satisfied  as  to  plaintiffs'  entitlement  to  substantial 
discovery,  we  herein  require  that  counsel  for  Senate  em- 
ployees confer  with  plaintiffs'  counsel  in  an  effort  to  work 
out  an  accommodation  along  the  general  lines  of  the  pro- 
posal made  on  behalf  of  the  House  employees.  [Memoran- 
dum and  Order,  Common  Cause  v.  Bailar,  Civil  Action  No. 
1877-73  (D.D.C.  1975);  Slip  Opinion  at  3-4.] 

The  court  granted  plaintiffs'  motion  to  compel  discovery  from  the 
Senate  and  House  employees,  "it  being  understood  that  the  exact 
nature  and  bulk  of  the  materials  to  be  produced  are  left  to  further 
negotiation  between  counsel  for  the  respective  parties." 

On  March  1,  1976,  the  court  issued  an  order  approving  a  stipula- 
tion between  plaintiffs  and  Senate  employees  Estep  and  Needham, 
and  a  stipulation  between  plaintiffs  and  House  employees  Ramage, 
Lankford,  Bjellos  and  Smiroldo. 

The  stipulation  regarding  Estep,  Manager  of  the  Senate  Comput- 
er Center,  and  Needham,  Superintendent  of  the  Senate  Services 
Department  stated  that  plaintiffs  were  to  receive  a  "User's  Guide 
for  the  Senate  Computer  Center"  and  a  description  of  the  computer 
programs  used;  a  compilation  of  the  work  orders  from  Senators 
designating  the  categories  of  individuals  who  are  to  receive  franked 
mail,  the  work  order  number  and  week  thereof;  a  compilation 
detailing  the  categories  of  names  maintained  by  the  Senate  Com- 
puter Center  for  each  Senator,  the  number  of  names  in  each  cate- 
gory, and  the  code  designation  of  each  category;  the  number  of 
address  labels  affixed  to  franked  mail  for  each  Senator  for  each 
day  or  week;  and  the  right  to  inspect  copies  of  newsletters  in  the 
possession  of  the  Senate  Service  Department.  The  stipulation  fur- 
ther provided  that  Estep  and  Needham  would  not  be  further 
deposed. 

Additionally,  a  protective  order  was  issued  defining:  (1)  the  infor- 
mation on  the  volume  of  mail  for  each  Senator  that  may  be  pub- 
licly filed;  (2)  the  information  that  is  to  be  available  to  plaintiffs' 
counsel  under  seal;  and  (3)  the  extent  to  which  the  information 
available  to  plaintiffs'  counsel  under  seal  may  be  publicly  filed  in 
this  action.  The  Senate  employees  will  be  given  a  list  of  all  Sena- 
tors with  certain  characteristics  of  the  State  each  represents, 
voting  percentages  in  elections  since  1966,  information  on  reelec- 
tion, section  of  the  country,  and  other  general  information.  The 
Senate  employees  will  then  substitute  a  code  for  the  name  of  each 
Senator,  the  key  to  which  will  be  kept  in  camera  and  not  made 
available  to  plaintiffs  or  defendants  or  their  counsel  or  anyone  else. 
If  a  party  needs  the  information  he  must  first  serve  notice  on  the 
Senate  employees'  counsel.  Finally,  all  documents  sought  by  plain- 
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tiffs  from  others  will  first  be  submitted  to  the  court  and  the  code 
will  be  substituted  for  the  Senator's  name,  deponents  and  witnesses 
will  use  only  the  code,  and  plaintiffs  will  refer  to  individual  Sena- 
tors only  by  their  code. 

As  for  Senate  employee  Fern,  Chief  Counsel  of  the  Senate  Select 
Committee  on  Standards  and  Conduct,  the  court  stated: 

Plaintiffs  seek  production  of  the  following  internal  docu- 
ments of  the  Senate  Select  Committee  on  Standards  and 
Conduct: 

(A)  The  actual  text  of  (a)  all  complaints  to  the 
Select  Committee  concerning  the  use  of  the  frank 
by  Members  of  the  Senate  and  the  disposition 
thereof,  (b)  all  written  requests  from  Members  of 
the  Senate  to  the  Select  Committee  for  advice 
concerning  the  use  of  the  frank  and  the  written 
responses  thereto  and  (c)  deponent  Fern's  notes  or 
other  memoranda  concerning  oral  requests  for 
advice  and  oral  responses,  or,  in  lieu  of  the  actual 
text  of  the  documents,  a  summary  of  each  docu- 
ment with  the  full  document  made  available  to 
plaintiffs'  counsel  to  verify  the  accuracy  of  the 
summaries;  and 

(B)  All  internal  memoranda  of  the  Committee 
concerning  the  use  of  the  frank  which  have  been 
approved  by  the  Select  Committee  or  used  as  the 
basis  for  rendering  advice  to  Members  of  the 
Senate. 

Actual  text  was  defined  by  plaintiffs  counsel  as  a  copy 
of  the  full  text  of  the  document  or  the  original  document 
itself,  with  only  the  identification  of  the  Senator  deleted. 
[Order,  Common  Cause  v.  Bailor,  Civil  Action  No.  1887-73 
(D.D.C.  March  1,  1976);  Slip  Opinion  at  3.] 

The  court  noted  that  after  the  Select  Committee  had  decided  not 
to  allow  Mr.  Fern  to  produce  the  documents,  the  Senate  on  Decem- 
ber 17,  1975,  had  adopted  a  resolution  reaffirming  a  previous 
Senate  resolution  prohibiting  the  disclosure  of  the  internal  records 
of  the  Select  Committee.  On  January  27,  1976,  the  Select  Commit- 
tee had  again  considered  the  matter  and  determined  that  under 
order  of  the  Senate  it  could  make  no  change  in  its  position.  Fern 
had  offered  to  supply  summaries  of  documents  in  list  (A)  above,  but 
plaintiffs  had  insisted  upon  inspection  of  the  actual  records  to 
insure  the  accuracy  of  the  summaries,  and  the  Select  Committee 
had  rejected  this  proposal.  The  court  continued: 

We  have  given  careful  thought  to  the  contentions  of  the 
parties.  It  is  conceded  that  the  documents  themselves  are 
relevant  to  the  issues  in  this  case.  Whether  the  documents 
are  privileged  may  be  determined  by  whether  they  relate 
to  the  business  of  Senators  or  the  business  of  candidates 
for  the  Senate.  This  approaches  a  capsule  description  of 
the  ultimate  issue  in  this  case.  We  can  agree  that  a  privi- 
lege for  Senatorial  documents  exists,  without  deciding  that 
these  documents  are  Senatorial  and  therefore  privileged. 
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At  this  stage  in  the  lawsuit  we  think  it  better  to  act  as  if 
the  documents  were  Senatorial  and  privileged,  with  the 
ultimate  decision  reserved.  Inspection  by  plaintiffs  coun- 
sel, even  with  all  safeguards,  would  in  some  sense  defeat 
the  privilege,  if  in  ultimate  analysis  these  documents  were 
found  to  be  properly  entitled  to  protection.  However,  there 
is  no  doubt  that  the  privilege  claimed,  if  it  exists,  is  not 
absolute  but  is  defeasible  upon  a  showing  of  proper  need. 
As  the  recent  Watergate  experience  has  taught  us,  a  Presi- 
dent's claim  of  absolute  privilege  on  the  grounds  of  confi- 
dentiality must  yield  when  a  proper  showing  is  made  that 
the  overriding  considerations  of  the  public  interest  require 
disclosure.  The  body  to  make  such  a  determination  is  the 
judiciary  after  an  in  camera  inspection  of  the  material. 
United  States  v.  Nixon  [418  U.S.  683  (1974)]. 

It  is  our  judgment  that  plaintiffs  have  up  to  this  point 
failed  to  demonstrate  the  showing  of  particular  need  to 
overcome  the  Select  Committee's  claim  of  privilege.  It  may 
well  be  that  the  summaries  themselves  plus  additional 
discovery  in  other  areas  will  satisfy  the  plaintiffs'  eviden- 
tiary problems  and  will  make  it  unnecessary  for  us  to 
order  at  this  time  the  production  of  the  documents  them- 
selves. On  the  other  hand,  we  see  no  reason  why  Mr.  Fern 
should  not  be  required  also  to  supply  summaries  of  "all 
internal  memoranda"  described  in  subparagraph  (B)  above. 
It  is  understood  that  the  entire  file  of  original  documents 
is  quite  limited  in  size.  Accordingly,  it  is  by  the  Court, 

Ordered,  that  plaintiffs'  motion  to  compel  production  of 
original  documents  by  the  witness  Fern  be  and  is  hereby 
denied  without  prejudice;  and  it  is 

Further  ordered,  that  the  witness  Fern  be  and  is  hereby 
ordered  to  produce  summaries  of  all  documents  covered  in 
subparagraphs  (A)  and  (B)  above.  [Id.  at  4-5.] 

The  stipulation  with  the  House  employees  stated  that  plaintiffs 
will  receive:  (1)  the  sources  of  funds  used  to  defray  printing  costs 
for  mass-mailed  franked  materials  on  a  per  seat  breakdown,  and 
the  banks  and  account  numbers  where  the  proceeds  of  the  printing 
operations  are  kept;  and  (2)  access  to  the  files  of  the  House  Publica- 
tions Distribution  Service  (PDS)  for  the  purpose  of  preparing  com- 
pilations of  the  per  seat  volume  and  timing  of  franked  mail,  with 
the  research  and  results  to  be  done  either  by  PDS  at  plaintiffs' 
expense  or  by  plaintiffs,  with  PDS  then  compiling  the  information 
and  using  a  code  for  a  Member's  name.  The  information  will  then 
be  compiled  and  coordinated  with  coded  numbers  and  a  coded  list 
of  the  attributes  of  the  Member  similar  to  those  of  the  Senate,  with 
similar  access  and  protections.  Plaintiffs  will  also  receive  from  Mr. 
Smiroldo  of  the  House  Commission  on  Congressional  Mailing 
Standards,  at  plaintiffs'  expense: 

copies  of  all  documents  and  other  writings  pertaining  to 
all  formal  complaint  proceedings,  pending  or  completed.  In 
addition,  plaintiffs  will  receive  copies  of  all  documents  in 
the  files  of  the  Commission  that  embody  (a)  formal  or 
informal  advice  rendered  by  the  Commission  and /or  its 
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staff  to  Members  of  Congress  regarding  their  use  of  the 
franking  privilege;  or  (b)  policy  statements  or  regulations 
of  general  applicability  adopted  by  the  Commission  regard- 
ing permissible  uses  of  the  franking  privilege  by  Members 
of  Congress;  or  (c)  communications  of  the  Commission  or 
its  staff  with  third  parties  outside  the  House  of  Repre- 
sentatives that  relate  to  the  franking  privilege.  The  only 
omissions  from  these  materials  will  be  such  details  as 
identify  a  particular  Congressman. 

This  voluntarily  offered"  material  included: 

a.  Correspondence  and  other  communications  from  the 
Commission  to  Members  of  Congress  or  their  staffs,  advis- 
ing a  Member  with  respect  to  the  frankability  of  a  pro- 
posed mailing. 

b.  Correspondence  and  other  communications  from 
Members  of  the  House  Commission  staff  to  Members  of 
Congress  or  their  staffs  that  provide  such  advice. 

c.  Correspondence  and  other  communications  relating  to 
the  franking  privilege,  between,  on  the  one  hand,  the 
House  Commission  or  its  staff  and,  on  the  other  hand, 
individuals  other  than  Members  of  Congress  or  their  staff. 

d.  Internal  staff  memoranda  addressed  to  the  Commis- 
sion in  cases  where  staff  memoranda  have  been  adopted  by 
the  Commission  as  the  basis  for  its  final  action  in  (i) 
rendering  advice  on  the  frankability  of  a  proposed  mailing, 
or  (ii)  adopting  policies  or  regulations  of  general  applica- 
tion with  respect  to  permissible  uses  of  the  franking  privi- 
lege by  Members  of  Congress.  [Stipulation  and  Protective 
Order  Regarding  Production  of  Information  and  Docu- 
ments by  Certain  Employees  of  the  House  of  Representa- 
tives, Common  Cause  v.  Bailor,  Civil  Action  No.  1887-73 
(D.D.C.  March  1,  1976)  at  5-6.] 


fro 


Furthermore,  still  a  different  code  will  be  used  in  place  of  Mem-   , 
hers'  names  in  this  compilation  than  in  the  previous  one,  and  it 
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specifically  understood  and  agreed  that  Mr.  Smiroldo  will 
not  provide  Plaintiffs  with  information  or  access  to  other 
materials  consisting  of  (a)  internal  memoranda  that  were 
not  adopted  by  the  Commission  as  the  basis  for  advice  or 
policy  decisions  by  the  staff  or  the  Commission,  (b)  re- 
quests for  advice  by  members,  except  as  otherwise  pro- 
vided for  above,  and  (c)  either  the  identity  or  the  code 
number  for  the  members  involved.  [Id.  at  6.] 

Finally,  the  court's  order  stated  that  with  respect  to  subpoenas 
issued  by  plaintiffs  to  administrative  assistants  or  aides  of  all  100 
U.S.  Senators,  which  commanded  each  one  to  bring  with  him  "allien; 
documents,  correspondence,  memoranda,  and  other  writings  orj  asu 
copies  thereof,  which  relate  to  or  reveal  the  types  of  lists,  'codes,'  or  tie  > 


groupings  of  names  maintained  for  mailing  purpose  in  the  Senate 
computer  since  December  18,  1973,"  in  conjunction  with  each  one| 
being  deposed  at  15-minute  intervals  from  February  18  to  23,  1976,1 
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it  was  understood  that  counsel  for  both  parties  were  trying  to  work 
out  a  solution  including  the  directing  of  one  subpoena  to  a  single 
staff  member  who  would  represent  all  100  Senators  in  the  furnish- 
ing of  documents  anonymously,  and  it  ordered  the  proposed  proce- 
dure as  approved,  with  the  court  to  be  advised  of  the  precise 
procedure  agreed  upon. 

On  March  9,  1976,  the  House  passed  H.  Res.  1082  giving  its 
consent  to  the  House  employees  to  furnish  the  documents  request- 
ed in  the  stipulation. 

The  Senate  passed  S.  Res.  411  on  March  24,  1976,  which  author- 
ized the  preparation  of  a  list  showing  the  codes  used  by  each 
Senator  on  work  orders  for  mailings  sent  under  the  frank,  and 
authorizing  employees  to  furnish  the  meaning  of  such  codes. 

On  April  7,  1976,  the  100  administrative  assistants  moved  for  a 
protective  order  from  the  court  limiting  the  scope  of  discovery  to 
the  terms  of  S.  Res.  411. 

On  July  1,  1976,  the  House  of  Representatives  passed  H.  Res. 
1382  authorizing  the  House  Commission  on  Congressional  Mailing 
Standards  to  seek  to  intervene  in  the  case.  The  motion  to  intervene 
was  filed  on  August  6. 

On  September  9,  an  order  was  filed  granting  the  Commission's 
motion. 

In  its  answer  to  the  complaint  filed  by  Common  Cause,  the 
Commission  denied  the  allegations  asserted  in  each  cause  of  action, 
contested  the  courts  jurisdiction  over  the  subject  matter,  attacked 
the  standing  of  the  plaintiffs,  answered  that  the  complaint  failed  to 
state  a  claim  upon  which  relief  could  be  granted,  and  asserted  that 
the  plaintiffs  had  failed  to  exhaust  the  administrative  remedies 
available  to  them. 

On  September  24,  1976,  Judge  Pratt,  without  comment,  denied 
the  April  7th  motion  for  a  protective  order  filed  by  the  Senate 
administrative  assistants. 

On  January  31,  1977,  a  copy  of  a  letter  dated  January  21,  1977, 
from  Senator  Lee  Metcalf  to  Cornelius  Kennedy,  the  attorney  for 
the  Senate  employees,  was  filed  with  the  court.  Senator  Metcalf 
was  writing  as  the  Chairman  of  the  Senate's  Ad  Hoc  Committee  on 
Legislative  Immunity,  which  was  considering  the  actions  to  be 
taken  in  the  Common  Cause  v.  Bailar  lawsuit.  The  letter  noted  the 
large  volume  of  information  which  the  Senate  had  already  author- 
ized be  turned  over  to  Common  Cause  in  July  of  1976.  Senator 
Metcalf  asserted  that  categories  of  names  used  before  the  statute 
went  into  effect  on  December  18,  1973,  or  those  in  the  computer 
but  not  used  after  the  statute  went  into  effect,  cannot  represent 
any  priority  use  of  these  categories  for  political  purposes.  Further- 
more, he  alleged,  the  actual  use  made  of  these  categories  of  names 
supersedes  any  manuals  or  instructions  in  any  Senate  office,  since 
the  actual  use  would  reflect  the  ultimate  decisions  with  respect  to 
the  use  of  the  computer  and  the  categories  of  names  stored  therein. 
Senator  Metcalf  stated  that  the  information  furnished  had  involved 
a  substantial  cost  and  had  resulted  in  a  significant  disruption  of 
the  work  in  all  100  Senate  offices.  He  noted  that  despite  the  heavy 
workload  of  the  Senate  leadership  at  the  beginning  of  the  95th 
Congress,  the  Senate  Democratic  Conference  had  met  on  January 
13,  1973,  to  discuss  this  case,  and  had  advised  the  Ad  Hoc  Commit- 
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tee  that  Common  Cause  had  persisted  in  attempts  to  go  beyond  the 
actual  use  of  the  frank  as  reflected  by  the  information  which  the 
Senate  had  already  provided,  and  Common  Cause  had  resisted 
efforts  by  Mr.  Kennedy  to  reach  an  agreement  on  the  information 
already  supplied  by  the  Senate  employees  in  connection  with  the 
proceeding.  The  Ad  Hoc  Committee  was  instructed  to  study  the 
case  further  and  report  its  findings  to  the  Senate  Democratic  Con- 
ference no  later  than  March  1,  1977. 

Attorneys  for  the  parties  appeared  at  a  status  call  on  March  14, 
11)77  before  U.S.  Circuit  Judge  Malcolm  R.  Wilkey  and  U.S.  District 
Judge  John  R.  Pratt.  During  the  discussion,  Cornelius  Kennedy, 
the  attorney  for  the  Senate  parties,  was  asked  why  the  Senate  had 
not  yet  furnished  Common  Cause  with  all  of  the  computer  codes 
promised.  Mr.  Kennedy  replied  that  they  had  furnished  all  the 
codes  they  stipulated  would  be  filed,  which  were  the  codes  used  for 
mass  mailings.  Judge  Wilkey  said  he  understood  that  all  codes 
would  be  furnished,  not  just  those  that  had  actually  been  used  for 
mass  mailings  since  all  codes  could  be  used  for  mass  mailings 
Common  Cause  verified  that  it  wanted  all  codes,  not  just  those  that 
had  actually  been  used.  They  also  said  that  they  wanted  the  data 
on  mailings  for  1972.  Mr.  Kennedy  said  that  while  part  of  those 
data  was  available,  the  key  to  producing  the  data  in  any  useable 
form  was  the  computer  center  work  order,  and  these  work  orders 
do  not  exist  because  they  were  not  kept. 

Regarding  the  letter  which  Senator  Metcalf  had  filed  with  the 
court  on  January  31,  1977,  the  following  colloquy  took  place: 

Judge  Wilkey.  And  what  is  the  style  of  this  ad  hoc 
committee  that  issued  the  2  volume  report  [to  the  Senate 
on  this  suit,  copies  of  which  Mr.  Kennedy  provided  the 
court  and  plaintiffs  at  this  status  call]? 

You  referred  to  its  appointment  last  March,  I  think. 

Mr.  Kennedy.  Last  February,  actually. 

Judge  Wilkey.  What  is  the  style  of  it? 

Mr.  Kennedy.  It  is  the  ad  hoc  committee  on  legislative 
immunity.  It  achieved  that  title,  I  guess,  because  it  was 
involved  specifically  in  this  case. 

*  ****** 

Judge  Wilkey.  Well,  we  have  read  with  some  interest 
this  3  page  letter  of  Senator  Metcalf  as  to  what  has  been 
done,  specifically  not  exactly  what  has  been  done,  but 
what  hasn't  been  done,  and  I  am  struck  by  a  certain 
misconception  that  is  in  the  letter.  I  think  there  is  a 
misconception  in  this  letter,  and  you  as  a  lawyer — Senator 
Metcalf  is  a  lawyer,  he  once  was. 

Mr.  Kennedy.  He  was  a  State  Supreme  Court  Justice. 

Judge  Wilkey.  Of  the  State  of  Montana. 

Judge  Pratt.  That's  right. 

Judge  Wilkey.  There  is  a  certain  misconception  that  the 
relevance  of  these  matters  is  to  be  determined  by  one  of 
the  parties.  That's  not  so.  The  relevance  of  these  matters 
is  for  the  Court,  after  argument  by  the  parties,  but  the 
determination  of  relevance  cannot  be  made  in  this  case,  or 
any  other  case,  by  one  of  the  parties.  And  I  think  that  is  a 
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fundamental  misconception  which  should  be  set  straight, 
because  the  Court  is  going  to  act  on  the  basis  that  rel- 
evance will  be  determined  by  the  Court,  after  argument,  of 
course,  by  the  parties. 

Thank  you,  Mr.  Kennedy.  [Transcript  of  Status  Call  of 
March  14,  1977  at  23-25,  Common  Cause  v.  Bailar,  Civil 
Action  No.  1887-73  (D.D.C.).] 

Later  in  the  status  call,  the  following  exchange  took  place: 

Judge  Pratt.  Will  you  be  communicating  with  your 
principals  between  now  and  the  4th  of  April,  Mr.  Ken- 
nedy? 

Mr.  Kennedy.  Very  much  so,  Your  Honor. 

Judge  Pratt.  I  think  you  should  impress  on  them  the 
concern  of  the  Court  with  the  present  lack  of  discovery  on 
the  part  of  the  Senate,  and  also  the  fact  that  we  have  not 
only  the  subpoena,  the  stipulation  of  January  7,  1976,  the 
Court's  order  incorporating  the  stipulation,  the  Court's 
order  of  September  24,  1976,  having  to  do  with  our  denial 
of  motions  for  relief  from  our  March  1st,  1976  order,  and 
that  one  of  these  days  we  are  going  to  have  to  bite  the 
bullet.  And  I  think  the  record  should  show  that  you  filed 
this  committee  report  in  two  volumes,  entitled  "Communi- 
cation with  constituents  of  codes  the  Senator's  duty  to 
inform  the  people,  the  report  of  the  ad  hoc  committee  on 
legislative  immunity,  United  States  Senate,  to  the  Senate 
Democratic  and  Republican  conferences,  dated  March  1, 
1977." 

I  assume  that  is  the  complete  report  that  Senator  Met- 
calf  s  committee  will  be  presenting;  is  that  correct? 

Mr.  Kennedy.  It  is  the  report  which  they  are  submitting 
to  the  two  conferences.  I  cannot  anticipate  what  action  the 
conferences  will  take,  or  whether  they  will  ask  for  further 
reports. 

Judge  Pratt.  I  see.  Thank  you,  Mr.  Kennedy. 

Judge  Wilkey.  Mr.  Kennedy,  I  view  this  matter,  and  I 
am  sure  Judge  Jones  does  too,  this  matter  of  all  the  code 
categories  have  not  been  produced,  code  categories  which 
were  used  or  could  be  used  for  the  frankfed]  mail  is  inter- 
pretation we  put  on  the  original  subpoena,  on  the  stipula- 
tion which  you  entered,  and  on  two  orders,  and  this  cannot 
long  go  with  the  Court's  orders  and  your  stipulation  is 
ignored. 

Now,  that  is  just  about  as  plain  as  we  can  make  it  at 
this  time.  We're  going  to  wait  and  see  what  the  facts  show, 
but  on  the  facts  as  they  stand  now  you  have  a  problem. 

Mr.  Kennedy.  Thank  you,  Your  Honor. 


[Transcript  of  Proceedings  of  March  14,  1977  at  34-35, 
Common  Cause  v.  Bailar,  Civil  Action  No.  1887-73 
(D.D.C.).] 

On  April  1,  1977,  plaintiffs  filed  with  the  court  a  list  of  docu- 
lents  which  had  not  been  produced  by  James  Estep,  the  Manager 
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of  the  Senate  Computer  Service  and  by  the  100  Senate  administra- 
tive assistants.  Sought  from  Mr.  Estep  was  data  for  1972  and  the 
codes  maintained  in  the  Senate  computer  for  franked  mail  pur- 
poses by  each  Senator  and  the  number  of  names  in  each  category. 
From  the  100  administrative  assistants  the  plaintiffs  still  sought 
the  identity  of  the  categories  of  names  maintained  in  the  Senate 
computer  for  franked  mail  purposes  since  December  18,  1973,  and 
documents  which  contained  general  or  specific  instruction  on  the 
use  of  the  names  in  the  computer  for  franked  mail  purposes. 

On  April  4,  1977,  another  status  call  was  held.  Mr.  Kennedy 
pointed  out  that  neither  the  Senate  nor  any  of  its  employees  are 
parties  in  this  case,  and  that  the  Senate  employees  are  all  subject 
to  Senate  Rule  30,  providing  that  no  memorial  or  other  paper 
presented  to  the  Senate  shall  be  withdrawn  from  its  files  except  by 
order  of  the  Senate.  In  addition,  he  said,  these  employees  are 
bound  by  S.  Res.  411,  94th  Congress,  2d  Sess.  (March  24,  1976),  and 
the  information  sought  by  Common  Cause  is  under  the  control  of 
the  Senate  and  the  individual  Senators.  Mr.  Kennedy  reviewed  the 
reasons  why  the  Senate  takes  the  position  that  the  franking  privi- 
lege is  part  of  the  official  responsibilities  and  duties  of  the  Mem- 
bers of  the  Senate  to  keep  constituents  informed.  He  pointed  out 
that  despite  this  constitutional  assertion,  the  Senate  in  this  action 
had  acted  within  the  judicial  framework,  appealing  court  decisions 
and  seeking  protective  orders,  and  that  the  Senate  had  directed 
him,  with  respect  to  discovery,  to  work  out  an  arrangement  agree- 
able to  the  court  and  the  plaintiffs,  but  if  none  could  be  worked 
out,  then  the  Senate  would  appeal  any  decision  adverse  to  its 
interests.  He  stated  he  had  earnestly  tried  to  work  out  what  docu- 
ments would  be  produced,  but  quoted  counsel  for  Common  Cause  as 
telling  him,  "But  when  are  you  going  to  understand  I  don't  want  to 
work  this  out  with  you,  stop  wasting  your  time?"  [Transcript  of 
Status  Call  of  April  4,  1973,  at  10.  Common  Cause  v.  Bailar,  Civil 
Action  No.  1887-73  (D.D.C.).]  He  also  asserted  that  plaintiffs  didn't 
need  this  information  and  alleged  that  this  could  be  shown  by  the 
fact  that  they  had  distorted  the  information  they  had  already 
received. 

Mr.  Kennedy  also  told  the  court  that  on  April  1,  1977,  the  Senate 
had  passed  Senate  Rule  48  prohibiting  Senators  from  abusing  the 
nonfranking  data  stored  in  the  Senate's  computer  by  using  it  for 
franked  mail  purposes,  regardless  of  whether  or  not  the  statute 
challenged  in  this  action  is  found  unconstitutional.  He  explained 
Rule  48  to  the  court  step  by  step,  and  then  told  the  court  that  the 
items  sought  by  plaintiffs  which  they  said  had  not  been  provided 
either  did  not  exist,  or  else,  with  the  consent  of  the  Senate  which 
Mr.  Kennedy  would  seek,  they  would  be  provided  to  the  court  for 
in  camera,  inspection,  so  that  the  court  might  rule  on  their  rel- 
evancy. Mr.  Kennedy  said  that  the  reason  they  were  doing  this  is 
that  since  the  Senate  and  its  employees  are  not  parties  to  the 
actions  they  could  not  confront  false  implications  at  trial. 

Finally,  Mr.  Kennedy  read  a  letter  from  Senator  Metcalf,  and 
placed  it  in  the  record  at  the  court's  request.  The  letter  noted  that 
under  the  direction  of  the  joint  leadership  of  the  Senate,  the  Ad 
Hoc  Committee  on  Legislative  Immunity  had  been  studying  the 
matters  in  connection  with  the  lawsuit  for  over  a  year,  and  its 
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report  had  been  adopted  by  both  the  Senate  Democratic  and  Re- 
publican Conferences  and  issued  as  Senate  Document  No.  95-33  on 
March  28,  1977.  The  Ad  Hoc  Committee  concluded  that  the  dis- 
semination of  information  relating  to  proposed  or  enacted  legisla- 
tion, the  administration  of  legislation  by  the  executive,  or  the 
review  of  such  legislation  by  the  judiciary  are  all  an  integral  part 
of  a  legislator's  function  and  are  indistinguishable  from  a  Senator's 
legislative  activities,  and  that  the  distribution  of  this  information  is 
part  of  his  official  business  and  is  entitled  to  be  mailed  under  the 
frank.  The  letter  declared  that  the  Senate  had  gone  to  extraordi- 
nary lengths  to  serve  the  interests  of  justice  in  this  action  by 
authorizing  and  permitting  its  employees  to  testify  and  by  supply- 
ing voluminous  materials  to  the  plaintiffs.  However,  the  Ad  Hoc 
Committee  had  reviewed  the  request  for  additional  materials  made 
upon  the  administrative  assistant  of  every  Senator  and  had  deter- 
mined that  there  was  no  connection  between  the  materials  sought 
and  the  use  of  the  frank  by  Senate  offices.  Therefore,  the  Ad  Hoc 
Committee  was  not  recommending  that  the  Senate  authorize  the 
subpoenaed  administrative  assistants  to  turn  over  these  materials. 
The  letter  concluded: 

The  Senate  cannot  simply  accede  to  excessive  demands 
of  this  kind.  Not  only  do  such  demands  disrupt  the  oper- 
ation of  the  Senate  and  involve  extensive  costs,  they  also 
intrude  without  cause  into  its  functions  and  privileges. 

The  committee  recognizes  that  there  is  at  present  no 
statute  defining  the  scope  of  the  Senatorial  privilege  in- 
volved here.  While  there  is  a  body  of  case  law  defining  the 
express  immunity  reserved  to  the  Congress  in  the  Consti- 
tution, the  Courts  have  yet  to  address  the  privilege  of  the 
Houses  of  Congress  deriving  from  the  supremacy  of  each 
branch  of  the  government  within  its  own  assigned  area  of 
Constitutional  responsibilities. 

Whether  the  privileges  and  immunities  of  the  Senate 
can  be  properly  invoked  in  the  case  now  before  this  Court 
is,  of  course,  for  the  Courts  to  decide— just  as  the  Courts 
will  decide  all  other  judicial  questions  raised,  including 
what  information  is  relevant  and  necessary. 

Until  there  is  a  final  judicial  determination  to  the  con- 
trary, however — and  after  appeal,  if  necessary,  as  to  the 
issues  of  relevancy  and  privilege — the  committee,  with  the 
concurrence  of  both  the  Senate  Democratic  and  Republi- 
can Conferences,  will  continue  to  contest  the  relevance  of 
the  additional  materials  sought  by  the  plaintiff  and  to 
assert  the  privileges  and  immunities  of  the  Senate  in  order 
to  preserve  and  protect  the  powers  and  prerogatives  grant- 
ed  and   reserved   to   the   Congress   by   the   Constitution. 
[Letter  from  Senator  Lee  Metcalf  to  Cornelius  B.  Kennedy, 
dated  April  4,  1977.] 
Mr.  Kenneth  J.  Guido,  Jr.,  Counsel  for  Common  Cause,  disputed 
the  assertions  of  Mr.  Kennedy,  and  asked  that  the  materials  sought 
in  the  subpoena  be  turned  over  to  the  plaintiffs. 

At  the  conclusion  of  the  status  call,  the  court  directed  Mr.  Ken- 
nedy to  submit  the  materials  to  the  court  for  in  camera  inspections. 
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On  April  29,  1977,  the  Senate  passed  S.  Res.  136,  95th  Cong.,  1st 
Sess.  (1977),  which  authorized  Mr.  Kennedy,  counsel  for  the  subpoe- 
naed Senate  employees,  to  furnish  to  the  District  Court,  for  in 
camera  inspection: 

"(1)  information  on  volume  of  mail  for  the  year  1972 
with  the  identity  of  the  Senators  coded,  set  out  in  the 
same  fashion  as  the  information  previously  authorized  to 
be  submitted  to  the  court  and  to  the  plaintiffs  for  1973, 
1974,  and  1975; 

"(2)  those  copies  of  what  are  known  as  computer  code 
counts,  identifying  the  categories  of  codes  maintained  in 
the  Senate  computer  by  each  Senate  office  and  the  number 
of  names  in  each  category,  which  were  retained  by  the 
computer  Center  in  1975,  and  the  computer  code  count 
made  near  the  close  of  1976  for  the  Senate  offices  not 
included  in  the  1975  group,  in  each  case  with  the  identity 
of  the  Senators  coded;  *  *  *" 

The  resolution  further  provided  that  Mr.  Kennedy  was  to  furnish 
from  the  100  Senators'  administrative  assistants: 

[A]  form  that  the  identity  of  the  Senator  is  coded  consist- 
ent with  the  manner  in  which  earlier  information  was 
submitted  in  this  case,  the  meaning  assigned  to  such  codes 
to  the  extent  that  he  may  have  that  information  in  his 
possession,  as  well  as  such  general  or  specific  instructions 
which  he  has  in  his  possession  with  respect  to  the  use  of 
the  code  categories  maintained  by  that  office,  *  *  * 

On  May  2,  1977,  U.S.  District  Judge  George  L.  Hart  was  named 
to  replace  Judge  William  B.  Jones  on  the  three-judge  District 
Court. 

At  a  status  call  on  May  25,  1977,  Mr.  Kennedy  was  directed  to 
file  the  requested  documents  in  camera  by  June  15,  1977.  The  court 
stated  that  before  it  would  release  any  of  the  information  to  the 
plaintiffs  it  would  notify  the  Senate  and  give  it  60  days  to  obtain  a 
stay  order. 

On  August  31,  1977,  Common  Cause  filed  a  notice  of  taking  a 
deposition,  on  September  14,  1977,  of  the  National  Records  Center, 
Accession  and  Disposal  Branch,  General  Services  Administration. 
The  National  Records  Center  had  also  been  served  with  a  subpoena 
duces  tecum  commanding  the  appearance  of  a  representative  to  be 
designated  by  them  at  such  deposition,  and  further  commanding 
that  the  representative  so  designated  produce  for  inspection;  (1) 
copies  of  all  Records  Transmittal  Receipt  Forms  which  had  been 
transmitted  to  the  National  Records  Center  since  January  1,  1972; 
(2)  copies  of  all  Records  Reference  (Retrieval)  Requests  which  have 
been  transferred  from  the  National  Records  Center  since  January 
1,  1972;  and  (3)  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies,  received  by  the  National  Records  Center 
relating  to  the  use  by  the  Senators  so  designated  or  their  agents 
and/or  employees,  of  direct  mail,  the  Congressional  mailing  privi- 
lege, and/or  direct  mailing  lists  and/or  techniques  which  were 
transmitted  to  the  National  Records  Center  since  January  1,  1972. 
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On  September  2,  1977,  the  Federal  defendants  filed  a  report 
regarding  a  meeting  held  on  July  20,  1977,  between  the  Federal 
defendants,  the  intervening  defendant  and  the  Senate  deponents 
and  a  subsequent  agreement  to  provide  plaintiff  with  an  opportuni- 
ty to  inspect  documents  of  the  U.S.  Department  of  Agriculture 
relating  to  the  Department  of  Agriculture's  farmers'  bulletins  pub- 
lications program. 

On  September  7,  1977,  the  National  Records  Center,  Accession 
and  Disposal  Branch,  General  Services  Administration  filed  an 
objection  to  the  production,  by  September  14,  1977,  of  the  various 
documents  as  specified  in  the  subpoena  duces  tecum. 

An  order  was  filed  on  September  23,  1977,  directing  that  the 
material  submitted  to  the  court  for  in  camera  inspection  as  author- 
ized by  S.  Res.  136,  95th  Cong.,  1st  Sess.  (1977),  be  retained  by  the 
court  for  60  days  pending  appeal  and  that,  if  no  appeal  has  been 
noted  within  60  days,  the  material  be  released  to  Common  Cause. 

Notices  of  appeal  to  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  and  to  the  U.S.  Supreme  Court  by  Peter  Stav- 
rianos  and  the  other  Senate  employees,  nonparty  deponents,  of  the 
order,  were  filed  on  October  21,  1977. 

Plaintiffs  moved  the  court  on  October  26,  1977  to  compel  the  100 
Senate  Administrative  Assistants  to  produce  documents. 

On  November  15,  1977,  the  Senate  agreed  to  S.  Res.  325,  95th 
Congress,  1st  Sess.  (1977)  which  authorized  the  counsel  for  the 
subpoenaed  Senate  employees  to  furnish  the  material  for  use  in  the 
proceeding  without  restriction  to  in  camera  use,  but  subject  to  the 
protective  provisions  in  the  previously  approved  stipulation.  The 
resolution  also  authorized  the  counsel  for  the  subpoenaed  Senate 
employees  to  file  for  leave  to  intervene  on  behalf  of  the  Senate  in 
order  to  protect  and  defend  the  duties,  responsibilities,  rights  and 
privileges  of  the  Senate  under  Article  I  of  the  Constitution. 

A  memorandum  in  opposition  to  plaintiffs'  motion  to  compel  the 
100  Senate  Administrative  Assistants  to  produce  documents  was 
filed  on  November  17,  1977  by  the  100  Senate  Administrative 
Assistants. 

On  November  29,  1977  the  Senate  employee  deponents  filed  a 
motion  to  withdraw  their  notice  of  appeal.  On  the  same  day,  an 
order  was  filed  granting  the  motion  to  withdraw  the  separate 
notices  of  appeal  to  the  U.S.  Supreme  Court  and  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit. 

The  motion  of  plaintiffs  to  compel  the  100  Senate  Administrative 
Assistants  to  produce  documents  was  argued  and  granted  on  No- 
vember 29,  1977  and  an  order  granting  the  motion  was  filed  on 
December  19,  1977. 

Status.—  The  case  is  pending  before  the  three-judge  court  in  the 
U.S.  District  Court  for  the  District  of  Columbia. 

The  full  text  of  the  memorandum  and  order  of  February  10, 
1975,  was  printed  in  the  "Decisions"  section  of  the  report  of  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  April  15, 
1975. 

The  full  text  of  the  court's  "Memorandum  and  Order"  of  July  30, 
1975,  the  "Stipulation  and  Protective  Order  Regarding  Production 
of  Information  and  Documents  By  Certain  Employees  of  the  House 
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of  Representatives,"  filed  on  March  1,  1976,  and  the  "Order"  of  the 
court  filed  on  March  1,  1976,  were  printed  in  the  "Decisions" 
section  of  the  report  of  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  April  15,  1976. 

The  full  texts  of  the  orders  of  September  23,  1977  and  December 
23,  1977  are  printed  in  the  "Decisions"  section  of  Court  Proceedings 
and  Actions  of  Vital  Interest  to  the  Congress,  Part  3,  December  31, 

Lewis  v.  C his  holm 
Civil  Action  No.  79-1153  (D.C.  Cir.) 

Brief — O'Dell  Lewis,  a  former  legislative  assistant  to  Representa- 
tive Shirley  Chisholm,  filed  this  suit  along  with  Lewis'  ex-wife  Judy 
Ann  Lewis  in  the  United  States  District  Court  for  the  District  of 
Columbia  on  February  3,  1978.  Named  as  defendants  are  Congress- 
woman  Shirley  Chisholm;  Carolyn  J.  Smith,  Representative  Chis- 
holm's  administrative  assistant;  Muriel  Morrissey,  chief  legislative 
assistant  to  Congresswoman  Chisholm;  and  Colleen  O'Connor,  press 
secretary  to  Representative  Chisholm  during  the  period  of  Mr. 
Lewis'  employment  with  Congresswoman  Chisholm. 

The  complaint  states  five  causes  of  action.  The  first  cause  of 
action  is  a  breach  of  contract  claim  charging  defendants  with  em- 
ployment discrimination  based  on  sex  in  violation  of  the  House 
Fair  Employment  Practices  Agreement  by  discharging  Lewis  be- 
cause of  his  sex,  the  second  cause  of  action  alleges  employment 
discrimination  based  on  sex  in  violation  of  the  Fifth  Amendment  to 
the  Constitution.  The  third  cause  of  action  is  one  of  injurious 
falsehood,  claiming  that  Ms.  Smith  submitted  a  false  statement  to 
the  U.S.  Department  of  Labor  to  the  detriment  of  Mr.  and  Mrs. 
Lewis. 

The  fourth  cause  of  action  alleges  interference  with  a  prospective 
advantage  and  defamation  on  the  basis  of  a  letter  allegedly  sent  by 
Representative  Chisholm  to  a  prospective  employer  of  Mr.  Lewis. 
The  final  cause  of  action  is  a  claim  of  libel  and  slander  based  on 
statements  allegedly  made  to  a  reporter  for  the  New  York  Post  and 
printed  in  that  newspaper. 

The  complaint  seeks  $50,000  in  compensatory  damages,  $500,000 
in  punitive  damages  and  an  order  prohibiting  defendants  from 
making  statements  concerning  the  plaintiffs. 

Defendants  Chisholm,  Smith  and  O'Connor  filed  an  answer  on 
February  23,  1978.  Included  in  the  answer  was  a  counterclaim  by 
defendant  Smith  for  compensatory  and  punitive  damages  in  the 
amount  of  $250,000.  The  counterclaim  alleges  that  Mr.  Lewis'  claim 
against  Ms.  Smith  is  spurious,  malicious  and  brought  in  bad  faith 
solely  for  the  purpose  of  harassing  defendant  Smith. 

Defendant  Morrissey  also  filed  an  answer  on  February  27,  1978. 

On  March  8,  1978,  plaintiffs  filed  an  answer  to  Ms.  Smith's 
counterclaim. 

On  October  17,  1978,  Congresswoman  Chisholm,  Ms.  Smith  and 
Ms.  O'Connor  filed  a  motion  to  dismiss. 

The  case  was  dismissed  by  District  Judge  Robinson  on  December 
4,  1978. 

Plaintiffs  filed  a  notice  of  appeal  on  December  29,  1978. 
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Status.—  The  appeal  is  pending  in  the  U.S.  Court  of  Appeals. 

The  order  of  the  District  Court  is  printed  in  the  "Decisions" 
section  of  the  report  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  current  to  December  31,  1978. 

Martin  Tractor  Company  v.  Federal  Election  Commission 

No.  78-2080  (D.C.Cir.) 

Brief.—  This  action,  filed  on  July  7,  1978,  names  the  Federal 
Election  Commission  and  its  individual  members  including  J.  Stan- 
ley Kimmitt,  Secretary  of  the  Senate,  and  Edmund  L.  Henshaw, 
Clerk  of  the  House,  as  defendants.  The  plaintiffs  are  Companies, 
Political  Action  Committees  (hereinafter  "PAC")  organized  by 
those  companies,  Corporate  and  PAC  officers  and  one  hourly  em- 
ployee who  works  for  one  of  the  plaintiff  companies. 

The  plaintiffs  state  that  in  1971,  the  Federal  Election  Campaign 
Act  (hereinafter  "FECA")  codified  existing  judicial  decisions  by 
excepting  from  its  definition  of  a  prohibited  corporate  "contribu- 
tion" or  "expenditure"  the  costs  incurred  by  a  corporation  in  estab- 
lishing, administering  and  soliciting  contributions  for  a  separate 
segregated  fund  to  be  used  for  political  purposes  (a  "political  action 
committee"  or  "PAC").  Prior  to  the  1976  Amendments,  plaintiffs 
further  state,  a  corporation  and  its  PAC  could  communicate  with 
all  of  the  corporation's  employees  for  the  purpose  of  securing  their 
financial  contributions  to  the  PAC,  subject  only  to  the  proviso  that 
no  PAC  contribution  or  expenditure  could  be  made  with  moneys 
"secured  by  physical  force,  job  discrimination,  financial  reprisals, 
or  the  threat  of  force  *  *  *  "  18  U.S.C.  §  610.  Pursuant  to  the  1976 
amendments  to  the  FECA,  the  plaintiffs  declare,  18  U.S.C.  §  610 
was  repealed,  with  the  prohibitions  formerly  contained  in  18  U.S.C. 
§  610  against  corporate  contributions  or  expenditures  being  placed 
in  2  U.S.C.  §  441b. 

Additionally,  and  the  plaintiffs  note,  of  particular  significance  to 
this  action,  2  U.S.C.  §  441b  restricts  the  right  of  a  corporation  to 
communicate  with  some  of  its  employees.  Further,  the  prohibitions 
and  restrictions  which  are  applicable  to  a  corporation  under  this 
section  apply  equally  to  a  PAC  created  by  a  corporation. 

The  complaint  states  that  2  U.S.C.  §  441b  divides  a  corporation's 
employees  into  two  classes.  One  such  class,  defined  in  the  1976 
Amendments  as  "executive  and  administrative  personnel",  consists 
of  those  employees  who  are  "paid  on  a  salary  rather  than  hourly 
basis  and  who  have  policymaking,  managerial,  professional,  or  su- 
pervisory responsibilities."  The  other  such  class  consists  of  all 
other  employees  not  defined  as  executive  or  administrative  person- 
nel ("hourly  employees").  While  the  corporation  and  the  PAC  may 
communicate  without  restriction  (except  for  the  prohibition  against 
the  use  of  specified  coercive  tactics)  with  the  corporation's  stock- 
holders and  with  its  executive  or  administrative  personnel,  con- 
cerning contributions  to  its  PAC.  They  may  communicate  with  the 
corporation's  hourly  employees  (to  solicit  contributions  to  its  PAC) 
not  more  than  twice  in  1  year,  and  such  communications  must  be 
in  writing  and  addressed  to  those  hourly  employees  at  their  resi- 
dences. 2  U.S.C.  §  441(b)(4).  Additionally,  the  plaintiffs  state  that 
the  FECA  does  not  define  the  term  "solicitation". 
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The  plaintiff  companies,  PAC's  and  their  officers  assert  that  by 
restricting  their  right  to  communicate  with  the  companies'  hourly 
employees,  the  statute  violates  one  or  more  of  their  rights  of  free- 
dom of  speech,  assembly,  association,  and  the  right  to  hear,  guaran- 
teed by  the  First  Amendment  to  the  Constitution. 

Mr.  Bramlage,  the  hourly  employee-plaintiff,  also  asserts  that 
the  FECA  as  amended,  by  dividing  employees  into  two  classes  and 
restricting  the  free  flow  of  information  between  those  classes,  dis- 
criminates against  him  in  violation  of  his  right  to  due  process  of 
law  under  the  Fifth  Amendment. 

Plaintiffs  further  assert  that: 

[B]y  failing  to  define  the  term  "solicitation",  [FECA]  cre- 
ates an  impermissible  vagueness  which  prevents  one  or 
more  Plaintiffs  from  determining  the  meaning  of  such 
term,  causes  such  Plaintiffs  to  be  uncertain  as  to  the 
extent  and  application  of  the  prohibitions  of  2  U.S.C. 
§  44 If,  and  when  combined  with  the  threat  of  criminal 
sanctions,  restrains  one  or  more  of  the  Plaintiffs  in  their 
communications  and  conduct,  and  in  their  administration 
of  political  action  committees,  in  violation  of  one  or  more 
of  such  Plaintiffs'  rights  to  due  process  of  law  guaranteed 
by  the  Fifth  Amendment  to  the  Constitution  and  their 
rights  of  freedom  of  speech,  assembly,  association,  and  the 
right  to  hear,  guaranteed  by  the  First  Amendment  to  the 
Constitution.  [Complaint  at  21.] 

Plaintiffs  ask  the  court  to  declare  the  provisions  of  2  U.S.C. 
§  441b  complained  of  be  declared  unconstitutional.  They  also  seek 
an  injunction  against  the  defendants  prohibiting  them  from  enforc- 
ing any  of  the  complained  of  provisions  and  regulations  promulgat- 
ed thereunder. 

On  September  25,  1978,  defendants  moved  to  dismiss.  On  October 
20,  1978,  Judge  Oberdorfer  granted  defendants'  motion  and  dis- 
missed the  action. 

On  October  31,  1978,  plaintiffs  filed  a  notice  of  appeal.  The 
appeal  was  docketed  in  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  November  6,  1978.  The  Court  of  Appeals  re- 
manded the  record  to  the  District  Court  on  November  8,  1978,  to 
permit  the  District  Court  to  file  its  memorandum  on  the  dis- 
missal. 

On  November  8,  1978,  District  Judge  Oberdorfer  filed  the  memo- 
randum explaining  his  dismissal  order. 

In  his  opinion  Judge  Oberdorfer  concluded  that  the  plaintiffs 
could  not  invoke  the  statutory  provision  for  judicial  review  pro- 
vided in  2  U.S.C.  §  437(h)  (a  provision  of  the  FECA)  and  even  if  foe 
they  could  qualify  under  that  provision  their  allegations  pre- 
sented no  case  or  controversy  sufficiently  ripe  to  invoke  the  de- 
claratory powers  of  the  Federal  Court.  As  to  the  assertion  of  stand- 
ing pursuant  to  the  statute,  Judge  Oberdorfer  declared: 

Plaintiffs  claim   that  they  are  entitled   to   invoke  the 
Court's  jurisdiction  under  a  unique  provision  of  the  Act         |fnur 
which  authorizes  particular  persons  to  sue  "for  declaratory 
judgment  as  may  be  appropriate  to  construe  the  constitu- 
tionality of  any  provision  of  this  act."  2  U.S.C.  §  437(h)a.         Iconsi 
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Section  437(h)a  had  the  purpose  and  effect  of  expediting 
judicial  review  of  questions  raised  in  Congress  about  the 
constitutionality  of  particular  provisions  of  the  Act  so  that 
these  questions  could  be  authoritatively  resolved  before 
the  Presidential  Election  of  1976.  See  Remarks  of  Senator 
James  Buckley,  119  Cong.  Rec.  §  5707  (daily  ed.  April  10, 
1974);  Buckley  v.  Valeo,  424  U.S.  1,  11-12  (1976).  Plaintiffs 
do  not  suggest  that  §  441(h)  here  at  issue  was  among  the 
provisions  whose  constitutionality  was  questioned  in  Con- 
gress. In  any  event,  and  crucial  here  (access  to  court  pur- 
suant to  §  437(h)a  was  by  its  terms  limited  to  "the  Commis- 
sion, the  national  committee  of  any  political  party,  or  any 
individual  eligible  to  vote  in  any  election  for  the  office  of 
President  of  the  United  States." 

Neither  the  corporate  plaintiffs,  nor  the  political  action 
committees  are  in  the  category  of  entities  or  individuals 
entitled  to  invoke  the  Court's  jurisdiction  under  §  437(h)a. 
The  decision  to  dismiss  their  complaint  seems  therefore  to 
be  a  fortiori. 

A  closer  question  is  raised  with  respect  to  the  executive 
plaintiffs  and  the  hourly  employee  plaintiff.  The  complaint 
alleges  that  they  are  eligible  voters;  the  complaint  puts  at 
issue,  however,  not  their  rights  as  voters,  but  rather  the 
constitutionality  of  the  Act's  provisions  relating  to  commu- 
nications between  a  corporation  and  its  employees  about 
voluntary  contributions.  Thus,  as  defendants  persuasively 
contend,  the  individual  plaintiffs  do  not  sue  in  their  indi- 
vidual capacities  to  protect  their  individual  rights  to  vote 
or  even  to  make  contributions.  They  sue  to  vindicate  a 
claimed  right  of  their  corporate  employer  to  influence  its 
employees  (including  one  of  the  plaintiffs)  to  make  volun- 
tary political  contributions.  While  the  question  is  not  free 
from  doubt,  the  Court  has  concluded  that  this  kind  of 
derivative  right  was  not  the  constitutional  right  of  "an 
individual  eligible  to  vote"  which  Congress  considered  "ap- 
propriate" for  vindication  in  a  special  declaratory  judg- 
ment action  under  §  437(h),  particularly  where,  under  the 
statutory  scheme  there  is  an  alternative  process  for  resolu- 
tion of  the  substantive  issue  in  the  context  of  a  particular 
transaction,  infra.  {Martin  Tractor  Co.,  et.  al  v.  Federal 
Election  Commission  (78-1259)  D.D.C.  at  3-4.] 

Judge  Oberdorfer  next  noted  that,  even  if  the  court  assumed  that 
he  plaintiffs  could  qualify  pursuant  to  the  statute,  he  would  still 
>e  compelled  to  dismiss  the  action.  The  judge  cited  Abbot  Laborato- 
ries v.  Gardner,  387  U.S.  136(1967)  as  establishing  a  two-pronged 
est  for  determining  whether  a  Goverment  agency's  action  created 
i  "ripe"  controversy  sufficient  to  invoke  the  court's  declaratory  or 
njunctive  powers.  According  to  the  judge,  the  elements  of  the  test 
inundated  in  Abbot  are: 

1.  Is  the  issue  fit  for  judicial  decision? 

2.  What  hardship  to  the  parties  is  there  in  withholding  judicial 
:onsideration? 
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In  summarizing  his  conclusion  on  these  questions  Judge  Ober- 
dorfer  declared: 

[T]he  Court  concludes,  first,  that  the  issue  framed  by  plain- 
tiffs is  not  readily  amenable  to  judicial  review,  being  un- 
certain as  to  both  conduct  and  legal  consequences  and, 
secondly,  that  the  harm  in  delaying  review  is  minimal 
since  plaintiffs  have  yet  to  take  the  relatively  costless 
steps  which  would  permit  an  initial  determination  of  the 
legality  of  their  intended  conduct.  (Slip  Opinion  at  8.) 

The  record  was  returned  to  the  Court  of  Appeals  on  November 
14,  1978. 

On  January  11,  1979,  the  case  was  consolidated  in  the  Court  of 
Appeals  with  National  Chamber  Alliance  for  Politics,  No.  79-1027. 

Status.—  The  case  is  pending  before  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit. 

The  memorandum  of  the  District  Court  is  printed  in  the  "Deci- 
sions" section  of  the  report  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  current  to  December  31,  1978. 
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VI.  Disputed  Elections 

Moreau  v.  Tonry 
No.  76-3290  (E.D.  La.) 

Brief.— On  October  2,  1976,  a  runoff  primary  was  held  for  the 
Democratic  nomination  for  the  U.S.  House  of  Representatives  for 
the  First  Congressional  District  of  Louisiana.  The  apparent  winner 
of  the  runoff,  Richard  Tonry,  then  defeated  the  Republican  candi- 
date in  the  general  election  on  November  2,  1976,  and  was  seated 
as  a  Member  of  the  95th  Congress  on  January  4,  1977. 

From  the  runoff  primary  election  three  civil  actions  have  arisen. 

In  the  first  action,  James  Moreau,  the  other  candidate  in  the 
runoff  primary,  brought  suit  in  the  State  District  Court  pursuant 
to  the  Louisiana  election  statute  (La.  R.S.  18:364).  [Moreau  v.  Tonry, 
No.  28-837  (25th  Jud.  Dist.  Ct.  of  Parish  of  St.  Bernard,  La.  Oct.  15, 
1976).]  Mr.  Moreau  asserted  that  but  for  fraud  and  irregularities 
he,  rather  than  Mr.  Tonry,  would  have  been  the  nominee  and  in 
fact,  by  reason  of  the  legal  votes  cast  in  the  race,  he  was  the 
nominee.  The  State  District  Court  found  no  basis  for  voiding  the 
election,  but  the  Louisiana  Court  of  Appeals,  sitting  en  banc,  decid- 
ed to  set  aside  the  election.  [Moreau  v.  Tonry,  No.  8222  (4th  Cir.  of 
La.  Oct.  21,  1976).]  The  State  Court  of  Appeals  decision  was  subse- 
quently overturned  by  the  Louisiana  Supreme  Court  which  rein- 
stated the  judgment  of  the  District  Court  dismissing  the  election 
contest.  [Moreau  v.  Tonry,  No.  58791  (Supreme  Court  of  Louisiana 
Oct.  25,  1976).] 

The  Louisiana  Supreme  Court's  decision  was  appealed  to  the  U.S. 
Supreme  Court  which,  on  March  21,  1977,  dismissed  the  appeal  for 
want  of  a  properly  presented  Federal  question.  [Moreau  v.  Tonry, 
45  U.S.L.W.  3646  (U.S.  Mar.  21,  1977).] 

As  the  election  contest  was  progressing  through  the  Louisiana 
State  courts,  Mr.  Moreau  filed  suit  as  an  elector  in  the  U.S.  Dis- 
trict Court  for  the  Eastern  District  of  Louisiana  for  deprivation  of 
rights  under  the  Fourteenth  Amendment  to  the  Constitution  and 
the  Civil  Rights  Act  of  1965.  [Moreau  v.  Tonry  No.  76-3087  (E.D.  La. 
Oct.  7,  1976).] 

Mr.  Moreau  sought  to  enjoin  the  Louisiana  Secretary  of  State 
from  recognizing  Mr.  Tonry  as  the  Democratic  nominee  and  from 
conducting  a  general  election  on  November  2,  1976,  for  the  1st 
District  House  seat.  The  suit  was  dismissed  "for  failure  to  state  a 
claim  upon  which  relief  can  be  granted  and/or  for  lack  of  jurisdic- 
tion". [Appellants'  Brief  at  3,  Moreau  v.  Tonry,  No.  74-4230  (5th 
Cir.).]  No  appeal  was  taken. 

On  October  26,  1976,  Mr.  Moreau  and  a  group  of  his  supporters 
filed,  in  the  Federal  District  Court  for  the  Eastern  District  of 
Louisiana,  an  action  for  deprivation  of  rights  under  Article  I  of  the 
United  States  Constitution  and  the  Fourteenth  Amendment  of  the 
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Constitution.  [Moreau  v.  Tonry,  No.  76-3290  (E.D.  La.  Oct.  26, 
1976).] 

The  defendants,  including  Mr.  Tonry,  filed  motions  to  dismiss 
asserting,  inter  alia,  "that  the  action  was  either  res  judicata  or 
collaterally  estopped  because  of  the  dismissal  of  plaintiffs  case[s]  in 
State  and  Federal  court[s]."  [Id.  at  4.]  The  District  Court  refused  to 
dismiss,  holding  the  doctrine  of  res  judicata  was  not  applicable  and 
that  the  action  was  collaterally  estopped  as  to  only  part  of  the 
asserted  irregularities.  The  Defendants  appealed. 

As  articulated  by  the  appellants  the  issues  presented  for  review 
by  the  5th  Circuit  Court  of  Appeals  were: 

1.  Whether  the  District  Court  has  jurisdiction  over  elec- 
tion contest  suits  concerning  elections  for  United  States 
Representatives  to  Congress  brought  by  electors  when  a 
State  contest  remedy  is  provided  and  finally  adjudicated; 

2.  Whether  the  action  is  res  judicata  or  is  collaterally 
estopped  because  of  the  disposition  of  the  issues  in  Louisi- 
ana State  courts;  and  the  disposition  of  plaintiffs  previous 
action  in  Federal  court; 

3.  Whether  laches  bars  the  assertion  of  a  Federal  cause 
of  action  to  annul  primary  election  brought  so  near  the 
date  of  the  general  election  that  neither  a  new  election  or 
appointment  of  a  nominee  under  State  law  is  an  available 
remedy; 

4.  Whether  mootness  bars  this  action,  in  that  after  the 
election  the  House  of  Representatives  has  the  power  to 
decide  whom  it  will  seat.  [Id.  at  1.] 

Oral  argument  was  held  in  the  action  before  the  5th  Circuit 
Court  of  Appeals  on  January  26,  1977. 

On  April  13,  1977,  the  25th  Judicial  District  Court  of  the  Parish 
of  St.  Bernard  reopened  its  case.  On  April  21,  1977,  Judge  Melvin 
A.  Shortess  vacated  his  judgment  of  October  15,  1976.  Finding  that 
"but  for"  the  fraud  perpetrated  upon  the  court  by  the  witnesses 
who  testified  the  action  would  not  have  been  dismissed,  Judge 
Shortess  concluded  that  his  original  decision  had  to  be  vacated. 
Because  of  the  fraud  which   he  found,   he  also  concluded  that: 

As  a  consequence,  Tonry  rather  than  Moreau  became 
the  Democratic  nominee,  and  Tonry  now  sits  in  Congress. 
The  language  of  Article  1,  Section  5,  of  the  U.S.  Constitu- 
tion makes  Congress  the  sole  judge  of  the  qualification  of 
its  members.  Congress  must  now  decide.  Hopefully,  it  will 
bear  in  mind  that  this  court,  for  all  of  the  reasons  set 
forth  above,  does  now  annul  and  set  aside  its  prior  judg- 
ment of  October  15,  1976.  [Moreau  v.  Tonry,  No.  29-542 
(25th  Jud.  Dist.  Ct.  of  Parish  of  St.  Bernard,  La.  April  21, 
1977);  Slip  Opinion  at  17.] 

On  May  4,  1977,  Mr.  Tonry  resigned  his  seat  in  the  U.S.  House  of 
Representatives. 

A  special  panel  of  the  Committee  on  House  Administration  of 
the  U.S.  House  of  Representatives  had  also  been  investigating  the 
alleged    vote    fraud.    With    Mr.    Tonry's    resignation,    the    panel 
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dropped  its  inquiry,  although  it  did  issue  a  report  in  the  form  of  a 
committee  print  on  June  2,  1977. 

On  June  9,  1977,  the  U.S.  Court  of  Appeals  for  the  5th  Circuit 
announced  its  decision  per  curiam.  Noting  that  Mr.  Tonry's  resig- 
nation mooted  the  appellee's  chief  requests  to  set  aside  the  results 
of  the  Democratic  primary,  the  court  concluded  that  nothing  re- 
mained of  the  action  for  which  the  court  could  grant  the  interlocu- 
tory appeal.  The  court  thus  vacated  the  decision  of  the  District 
Court  allowing  the  appeal  and  remanded  the  action  to  the  District 
Court  for  consideration  of  the  mootness  of  the  entire  action  or  for 
such  further  proceedings  as  the  District  Court  might  require. 

On  December  8,  1978,  Mr.  Moreau  and  a  group  of  his  supporters 
filed  an  amended  complaint  and  a  second  amended  complaint  with 
the  U.S.  District  Court. 

The  amended  complaint  prayed  for  a  declaratory  judgment  de- 
claring the  election  of  October  2,  1976,  and  November  2,  1976,  to  be 
null,  void  and  of  no  effect  and  to  order  a  new  Democratic  Primary 
Election  to  be  held  between  James  A.  Moreau,  and  defendant, 
Richard  A.  Tonry,  for  the  purpose  of  selecting  the  Democratic 
nominee  to  run  for  the  office  of  U.S.  Representative  from  the  First 
Congressional  District,  of  Louisiana.  It  also  prayed  for  the  holding 
of  another  general  election. 

The  second  amended  complaint  prayed  for  judgment  against  the 
defendants  for  damages  in  the  sum  of  $5  million  for  deprivation  of 
their  civil  right  to  vote  and  to  have  their  vote  meaningfully  and 
accurately  counted,  in  the  election  held  on  October  2,  1976,  plus 
$1.5  million,  as  attorney's  fees. 

Status.—  The  Federal  action  (76-3290)  is  pending  before  the  U.S. 
District  Court  for  the  Eastern  District  of  Louisiana. 

The  complete  text  of  the  April  21,  1977  decision  of  the  25th 
Judicial  District  Court  for  the  Parish  of  St.  Bernard  is  printed  in 
the  "Decisions"  section  of  the  Report  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977. 

The  complete  text  of  the  per  curiam  opinion  of  the  Court  of 
Appeals  is  printed  in  the  "Decisions"  section  of  the  Report  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  Part  2, 
August  15,  1977. 

The  complete  texts  of  the  opinions  of  the  Supreme  Court  of 
Louisiana,  the  Louisiana  4th  Circuit  of  Appeals,  and  the  25th  Judi- 
cial District  Court  for  the  Parish  of  St.  Bernard,  are  printed  in  the 
"Decisions"  section  of  the  report  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  1,  April  15,  1977. 

Sharrow  v.  Holtzman  (Newly  Reported  Case) 

No.  78C-2407  (E.D.  N.Y.) 

Brief— -This  case  was  filed  by  Victor  L.  Sharrow  on  October  31, 
1978  in  the  U.S.  District  Court  for  the  Eastern  District  of  New 
York.  Elizabeth  Holtzman,  U.S.  Representative  from  the  16th  Dis- 
trict of  New  York,  was  named  as  defendant.  The  complaint  sought 
an  order  preventing  her  from  assuming  her  seat  in  the  House  of 
Representatives  on  the  ground  that  she  was  ineligible  to  run  be- 
cause of  her  sex.  Also  sought  was  the  convening  of  a  three-judge 
District  Court  for  adjudication  of  the  additional  claim  that  the 
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Congressional  Districts  of  New  York  were  not  apportioned  in  con- 
formance with  the  Fourteenth  Amendment  to  the  Constitution. 

On  January  9,  1979,  Mr.  Sharrow  filed  a  motion  seeking,  inter 
alia,  a  default  judgment.  On  January  26,  1979,  Congresswoman 
Holtzman  filed  a  motion  to  dismiss  the  action  pursuant  to  Rules 
12(b)  (1)  and  (6)  of  the  Federal  Rules  of  Civil  Procedure,  on  the 
grounds  that  the  complaint  failed  to  state  a  claim  upon  which 
relief  could  be  granted,  because  the  court  lacked  jurisdiction  over 
the  subject  matter  of  the  complaint,  and  because  the  complaint  was 
nonjusticiable  for  mootness.- 

District  Judge  Piatt  issued  a  memorandum  and  order  on  March 
26,  1979,  in  which  he  denied  Mr.  Sharrow's  motions  for  a  default 
judgment,  a  three-judge  court,  and  a  permanent  injunction  and 
granted  the  motion  to  dismiss.  The  motion  for  a  default  judgment 
was  denied  on  the  ground  that,  since  Congresswoman  Holtzman 
was  sued  in  her  official  rather  than  her  private  capacity,  she  had 
sixty  days,  rather  than  twenty,  in  which  to  respond,  which  time 
had  not  elapsed  when  the  motion  was  filed.  The  motions  for  a 
three-judge  court  and  an  injunction  were  denied  on  the  grounds 
that  Mr.  Sharrow  lacked  standing  to  sue. 

Status.— No  further  action  has  been  taken. 

The  memorandum  and  order  of  the  District  Court  is  printed  in 
the  "Decisions"  section  of  this  report  at  299. 

United  States  v.  Bowman  (New  Reported  Case) 

Cr.  No.  79-20006-01  (W.D.  Louisiana) 

United  States  v.  Coleman  (New  Reported  Case) 

Cr.  No.  79-20007-01  (W.D.  Louisiana) 

United  States  v.  Dixon  (New  Reported  Case) 

Cr.  No.  79-20008-01  (W.D.  Louisiana) 

United  States  v.  Madria  (New  Reported  Case) 

Cr.  No.  79-20009-01  (W.D.  Louisiana) 

Brief.— On  February  16,  1979,  indictments  were  filed  in  the 
United  States  District  Court  for  the  Western  District  of  Louisiana, 
Lake  Charles  Division,  against  Ella  M.  Bowman,  John  Coleman, 
Charles  D.  Dixon,  and  Leon  Madria. 

The  indictment  filed  against  Mr.  Madria  alleges  that  he  did 
knowingly  and  wilfully  pay  and  offer  to  pay,  and  aid  and  abet 
other  persons  in  paying  certain  voters  to  vote  and  for  voting  in  the 
primary  and  general  election  for  the  purpose  of  selecting  and  elect- 
ing candidates  for  the  office  of  Member  of  the  United  States  Senate 
and  for  the  office  of  Member  of  the  United  States  House  of  Repre- 
sentatives in  Vernon  Parish,  Louisiana,  in  violation  of  42  U.S.C. 
§  1973i(c),  and  18  U.S.C.  §  2. 

The  indictments  filed  against  Ms.  Bowman,  Mr.  Coleman  and 
Mr.  Dixon  allege  that  they  did  knowingly  and  wilfully  pay  and 
offer  to  pay  and  aid  and  abet  other  persons  in  paying  certain  voters 
to  vote  and  for  voting  in  the  general  election  for  the  purpose  of 
selecting  and  electing  a  candidate  for  the  office  of  Member  of  the 
United  States  House  of  Representatives  in  Vernon  Parish,  Louisi- 
ana, in  violation  of  42  U.S.C.  1973i(c),  and  18  U.S.C.  §  2. 
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On  March  16,  1979,  a  two-count  superseding  bill  of  information 
charging  non-willful  violations  of  18  U.S.C.  §  597  was  filed  against 
Mr.  Madria.  That  statute  declares: 

Whoever  makes  or  offers  to  make  an  expenditure  to  any 
person,  either  to  vote  or  withhold  his  vote,  or  to  vote  for  or 
against  any  candidate;  and 

Whoever  solicits,  accepts,  or  receives  any  such  expendi- 
ture in  consideration  of  his  vote  or  the  withholding  of  his 
vote — 

Shall  be  fined  not  more  than  $1,000  or  imprisoned  not 
more  than  one  year,  or  both;  and  if  the  violation  was 
willful,  shall  be  fined  not  more  than  $10,000  or  imprisoned 
not  more  than  two  years,  or  both. 

On  March  16,  1979,  Mr.  Madria  entered  a  plea  of  guilty  to  the 
two  counts,  pursuant  to  a  plea  bargain  agreement  with  the  Govern- 
ment. The  court  then  referred  the  case  to  the  probation  officer  for 
a  presentence  report. 

On  March  30,  1979,  a  judgment  and  probation/commitment  order 
was  filed  for  Mr.  Madria.  It  was  adjudged  that  the  imposition  of 
sentence  be  suspended  on  counts  one  and  two  and  that  the  defend- 
ant be  placed  on  two  years  supervised  probation  and  that  the 
original  indictment  be  dismissed. 

Status. — The  cases  against  Ms.  Bowman,  Mr.  Coleman,  and  Mr. 
Dixon  are  pending  in  the  Federal  District  Court. 


VII.  Other  Actions  Involving  Members  in  a  Representative 

Capacity 

Dellums  v.  Powell 
No.  2271-71  (D.D.C.) 

Brief.—  This  action  for  declaratory  and  injunctive  relief  and  for 
damages,  brought  in  the  U.S.  District  Court  for  the  District  of 
Columbia  on  November  11,  1971,  arises  out  of  the  arrest  of  some 
1,200  persons  assembled  on  the  steps  of  the  House  of  Representa- 
tives at  the  Capitol  Building  on  May  5,  1971. 

Representative  Ronald  V.  Dellums,  a  plaintiff,  brought  the  action 
as  an  individual  for  violation  of  his  constitutional  rights  and  for 
interference  with  the  discharge  of  his  constitutional  duties  as  a 
Member  of  Congress.  The  other  plaintiffs,  all  arrested  demonstra- 
tors, sued  individually  and  as  members  of  their  class,  seeking  dam- 
ages, expungement  of  arrest  records  and  destruction  of  illegally 
obtained  fingerprints  and  photographs. 

Defendants  named  in  the  complaint  included  the  Chief  of  the 
Capitol  Police  James  M.  Powell,  the  Chief  of  the  Metropolitan 
Police  Department,  the  District  of  Columbia,  then-U.S.  Attorney 
General  John  Mitchell,  and  then-Deputy  Attorney  General  Richard 
Kleindienst. 

Numerous  pretrial  motions  were  filed  on  behalf  of  the  parties  to 
the  action  resulting  in  a  number  of  rulings  by  U.S.  District  Judge 
William  B.  Bryant,  in  which  he  denied  plaintiffs'  motion  for  a 
preliminary  injunction,  granted  plaintiffs'  motion  to  maintain  the 
action  as  a  class  action  and  required  defendants  to  supply  to  plain- 
tiffs the  names  and  addresses  of  the  persons  r  -rested  on  the  Cap- 
itol steps  on  May  5,  1971,  in  order  that  notices  of  the  class  action 
could  be  sent  to  them,  and  permitted  extensive  discovery  through 
the  use  of  interrogatories. 

On  December  2,  1974,  defendant  Mitchell  was  granted  a  sever- 
ance because  of  his  involvement  with  other  judicial  proceedings. 

On  January  16,  1975,  a  $12  million  judgment  against  the  defend- 
ants (other  than  Mr.  Mitchell  and  Mr.  Kleindienst)  for  false  arrest 
and  infringement  of  basic  rights  under  the  First,  Fourth  and 
Eighth  Amendments  to  the  Constitution,  was  awarded  to  the  1,200 
antiwar  demonstrators.  Representative  Dellums  was  awarded 
$7,500  for  deprivation  of  his  rights  of  free  speech  under  the  First 
Amendment.  [Dellums  v.  Powell,  Civil  Action  No.  2271-71  (D.D.C. 
1975).] 

Appeals  were  filed  by  the  defendants  on  October  1,  1975  (Nos. 
75-1974  and  75-1975).  On  October  22,  1975,  plaintiffs  filed  an 
appeal  (No.  75-2117)  from  an  October  20,  1975,  final  judgment  by 
the  District  Court  dismissing  defendant  Kleindienst  as  a  party  to 
the  action. 

On  March  4,  1976,  the  District  Court  reinstated  into  the  class 
three  plaintiffs  who  had  been  dismissed  from  the  suit  as  original 
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plaintiffs.  Defendants  immediately  appealed  this  decision  (Nos.  76- 
1418  and  76-1419). 

All  five  cases  were  consolidated  for  purposes  of  appeal  on  June  3, 
1976,  and  oral  argument  was  heard  by  the  Appeals  Court  on  Janu- 
ary 14,  1977. 

Plaintiffs,  meanwhile,  had  begun  to  proceed  with  their  action 
against  Mr.  Mitchell.  Before  the  severance  of  the  trial  on  Decem- 
ber 2,  1974,  a  subpoena  duces  tecum  had  been  served  upon  Philip 
Buchen,  counsel  to  then-President  Ford,  demanding  production  of 
"all  tapes  and  transcripts  of  White  House  conversations  during  the 
period  of  April  16  through  May  10,  1971,  at  which  'May  Day' 
demonstrations  *  *  *  were  discussed."  The  subpoena  was  served  in 
October  1974.  Mr.  Buchen  filed  a  motion  to  quash  the  subpoena, 
stating  that  although  he  had  actual  physical  control  over  the  tapes, 
he  was  not  their  custodian.  Alternatively  he  argued  that  the  mate- 
rial sought  was  not  relevant  to  the  case.  The  District  Court  denied 
his  motion  on  November  14,  1974,  and  ordered  production  of  the 
material.  Counsel  for  former  President  Nixon  then  filed  a  motion 
for  a  stay  of  the  November  14  order  and  also  filed  a  motion  to 
quash  the  subpoena.  The  motion  for  a  stay  and  Mr.  Mitchell's 
motion   for  severance  were  both  granted  on   December  2,   1974. 

No  action  was  taken  on  the  subpoena  until  the  plaintiffs  began 
making  preparations  to  proceed  with  their  case  against  Mr.  Mitch- 
ell. On  February  17,  1976,  Plaintiffs  filed  a  memorandum  in  opposi- 
tion to  Mr.  Nixon's  motion  to  quash.  The  District  Court  denied  Mr. 
Nixon's  motion  to  quash  on  March  10,  1976,  lifted  its  stay  order  of 
December  2,  1974,  and  ordered  Mr.  Buchen  to  advise  the  court  of 
the  time  necessary  for  compliance  with  the  subpoena.  Mr.  Nixon 
immediately  appealed,  and  the  Court  of  Appeals  stayed  the  District 
Court's  order  pending  appeal. 

The  Appeals  Court  Issued  its  opinion  on  the  Nixon  appeal  on 
January  28,  1977.  The  court  rejected  "Mr.  Nixon's  contention  that 
a  formal  claim  of  privilege  based  on  the  generalized  interest  of 
Presidential  confidentiality,  without  more,  works  an  absolute  bar 
to  discovery  of  Presidential  conversations  in  civil  litigation,  regard- 
less of  the  relevancy  or  necessity  of  the  information  sought."  [Del- 
lums  v.  Powell,  No.  76-1336  (D.C.  Cir.  Jan.  28,  1977);  Slip  Opinion 
at  61.]  The  court  concluded  that  the  privilege  is  only  presumptive, 
not  absolute,  requiring  a  balancing  approach  weighing  the  interests 
to  be  protected  against  the  necessity  for  production.  The  Appeals 
Court  affirmed  the  District  Court's  finding  that  plaintiffs  had  made 
a  showing  sufficient  to  overcome  the  claim  of  privilege.  However, 
the  Appeals  Court  ruled  that  the  District  Court  erred  in  failing  to 
provide  adequate  protections  for  Mr.  Nixon's  personal  privacy  in- 
terests in  the  subpoenaed  materials,  and  it  ordered  the  District 
Court  to  take  certain  steps  to  insure  that  privacy.  The  court  or- 
dered the  District  Court's  memorandum  order  remanded  for  modifi- 
cation and  ruled  that  the  subpoena  may  thereafter  issue. 

Judge  MacKinnon,  in  a  separate  opinion  concurring  in  part  and 
dissenting  in  part,  said  that  Presidential  privilege  should  protect 
former  Presidents  to  the  same  extent  it  protects  the  incumbent 
because  the  privilege  belongs  to  the  office. 

On  March  11,  1977,  Mr.  Nixon  filed  a  petition  for  rehearing  en 
banc.  On  April  14,  1977,  the  petition  for  rehearing  was  denied.  Mr. 
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Nixon  then  moved  for  a  stay  of  mandate,  which  the  Court  of 
Appeals  granted  until  at  least  30  days  after  a  decision  by  the  U.S. 
Supreme  Court  in  Nixon  v.  Administrator  of  General  Services.  On 
June  28,  1977,  the  U.S.  Supreme  Court  handed  down  its  decision  in 
Nixon  v.  Administrator  of  General  Services.  On  July  13,  1977,  Mr. 
Nixon  filed  a  petition  for  a  writ  of  certiorari  with  the  U.S.  Supreme 
Court.  [Nixon  v.  Dellums,  No.  77-81  (U.S.  Supreme  Court).] 

The  Court  of  Appeals  issued  its  opinions  in  the  consolidated  cases 
on  August  4,  1977.  For  its  own  convenience,  the  court  wrote  sepa- 
rate opinions  in  each  case. 

In  the  appeals  of  James  M.  Powell,  the  Chief  of  the  United 
States  Capitol  Police  (No.  75-1974),  and  the  District  of  Columbia 
and  its  chief  of  police  at  that  time,  Jerry  V.  Wilson  (No.  74-1975), 
the  court  (1)  affirmed  the  jury's  verdict  in  all  respects  on  its  find- 
ings that  appellants  were  liable  for  false  arrest  and  false  imprison- 
ment and  that  the  lower  court  had  not  incorrectly  denied  a  direct- 
ed verdict  or  a  new  trial  to  the  defendants  on  those  counts,  (2) 
vacated  the  judgment  of  liability  and  damages  for  cruel  and  unusal 
punishment  as  being  duplicative  and  contrary  to  law,  since  the 
jury  had  already  considered  these  matters  in  awarding  damages  for 
false  arrest  and  false  imprisonment,  (3)  affirmed  liability  as  to 
violation  of  First  Amendment  rights,  but  ordered  a  new  trial  as  to 
damages,  finding  that  the  $7,500  awarded  to  each  member  of  the 
class  was,  in  these  circumstances,  "totally  out  of  proportion  to  any 
harm  that  has  been  suffered  *  *  *  "  [Dellums  v.  Powell,  No.  75- 
1974  (D.C.  Cir.  August  4,  1977);  Slip  Opinion  at  53]  and  (4)  vacated 
the  judgment  on  liability  for  malicious  prosecution  and  ordered  a 
new  trial  on  this  charge  as  to  Mr.  Powell  only. 

Regarding  the  awarding  of  $7,500  to  Representative  Dellums  for 
deprivation  of  his  First  Amendment  rights,  the  court  agreed  with 
Representative  Dellums  that  he  had  suffered  a  First  Amendment 
wrong  when  his  listeners  were  arrested.  The  court  concluded  that 
damages  could  be  awarded  for  loss  of  these  rights,  but  just  as  it 
concluded  that  the  damages  awarded  to  the  class  for  loss  of  its 
First  Amendment  rights  were  excessive,  it  also  found  the  $7,500 
awarded  to  Representative  Dellums  to  be  excessive.  It  therefore 
affirmed  the  jury's  findings  that  the  defendants  were  liable  to 
Representative  Dellums  for  his  loss  of  First  Amendment  rights,  but 
ordered  a  new  trial  as  to  damages. 

In  the  appeals  of  the  orders  reinstating  into  the  class  the  three 
plaintiffs  who  had  been  dismissed  from  the  suit  as  original  plain- 
tiffs (Nos.  76-1418  and  76-1419),  the  Appeals  Court  affirmed  the 
decision  of  the  trial  judge  reinstating  two  of  the  plaintiffs,  but 
ruled  that  the  third  should  not  have  been  reinstated. 

In  all  of  these  August  4,  1977  decisions  of  the  Court  of  Appeals 
Judge  Edward  A.  Tamm  dissented.  Judge  Tamm  was  of  the  opinion 
that  had  the  trial  court  taken  proper  judicial  notice  of  the  events 
preceding  the  arrests,  the  actions  of  the  police  would  have  been 
held  immune  from  civil  liability  as  a  matter  of  law. 

The  court  also  unanimously  affirmed  the  District  Court's  dismiss- 
al of  Mr.  Kleindienst  from  the  suit. 

On  August  11,  1977,  appellants  in  the  consolidated  cases  filed  a 
motion  for  an  extension  of  time  to  file  a  petition  for  rehearing. 


160 

On  September  1,  1977,  a  per  curiam  order  was  filed  in  the  Court 
of  Appeals  granting  the  motions  of  the  District  of  Columbia  appel- 
lants in  numbers  75-1975  and  76-1419  to  file  petitions  for  rehear- 
ing and  extending  to  September  19,  1977,  the  time  within  which 
the  District  of  Columbia  appellants  might  file  petitions  for  rehear- 
ing and/or  suggestions  for  rehearing  en  banc  in  numbers  75-1975 
and  76-1419. 

On  October  3,  1977,  Mr.  Nixon's  petition  for  writ  of  certiorari  on 
his  appeal  was  denied  by  the  United  States  Supreme  Court. 

On  October  19,  1977,  the  District  of  Columbia  appellants  filed  a 
petition  for  rehearing  en  banc  in  the  Court  of  Appeals. 

On  October  21,  1977,  the  U.S.  Supreme  Court  extended  the  time 
for  defendant  Powell  to  file  a  petition  for  writ  of  certiorari  to 
January  1,  1978. 

On  November  14,  1977,  a  per  curiam  order  was  filed  in  the  Court 
of  Appeals  denying  the  petitions  for  rehearing  filed  by  both  appel- 
lees Ronald  V.  Dellums  et  al  and  appellants  District  of  Columbia, 
et  al.;  on  the  same  day,  a  per  curiam  order  en  banc  was  also  filed  in 
the  Court  of  Appeals  denying  appellants'  suggestion  for  a  rehear- 
ing en  banc. 

Mr.  Powell  filed  a  petition  for  writ  of  certiorari  with  the  U.S. 
Supreme  Court  on  January  3,  1978. 

Mr.  Wilson  filed  a  petition  for  writ  of  certiorari  with  the  U.S. 
Supreme  Court  on  February  10,  1978. 

Respondents  moved  to  recuse  Mr.  Justice  Blackmun  in  both  77- 
955  and  77-1129  on  May  9,  1978.  As  the  basis  for  the  motion,  the 
respondents  cite  statements  allegedly  made  by  Mr.  Justice  Black- 
mun at  a  Legal  Aid  Society  ceremony  in  New  York  City  on  March 
8,  1976.  According  to  respondents'  motion,  Mr.  Justice  Blackmun 
publicly  expressed  the  view  that  the  May  Day  demonstrators  were 
"trying  to  take  over  the  government"  and  expressly  stated  his 
approval  of  the  police  handling  of  the  demonstrations. 

On  June  13,  1978,  respondents  moved  to  disqualify  Mr.  Justice 
Rehnquist. 

The  motions  of  respondents  to  recuse  Mr.  Justice  Blackmun  and 
Mr.  Justice  Rehnquist  and  the  petitions  for  writ  of  certiorari  were 
denied  on  July  3,  1978. 

Mr.  Powell  and  Mr.  Wilson  filed  petitions  for  rehearing  on  July 
28,  1978. 

On  September  25,  1978,  Mr.  Wilson  and  the  District  of  Columbia 
filed  a  motion  in  the  District  Court  for  a  protective  order  or,  in  the 
alternative,  for  a  stay  of  execution  and  related  proceedings. 

Mr.  Powell  filed  a  motion  in  the  District  Court  seeking,  alterna- 
tively, a  protective  order,  partial  relief  from  judgment,  or  a  stay  of 
execution  on  September  5,  1978. 

The  petitions  for  rehearing  were  denied  by  the  Supreme  Court 
on  October  2,  1978. 

On  November  8,  1978,  District  Judge  Bryant  issued  an  order 
accompanied  by  a  memorandum  opinion  detailing  the  procedure 
for  the  transcribing  of  those  Nixon  tapes  dealing  with  the  May  Day 
demonstration  and  their  transmittal  of  those  transcripts  to  the 
court  and  subsequently  to  counsel  for  the  plaintiffs. 

On  November  21,  plaintiffs  moved  for  a  protective  order. 
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On  November  24,  1978,  Mr.  Nixon  moved  for  a  clarification  of 
the  District  Court's  order  of  November  5,  1978. 

On  January  5,  1979,  the  Administrator  of  General  Services 
moved  for  an  81 -day  enlargement  of  time  to  comply  with  the 
District  Court's  order  of  November  8,  1978,  requiring  the  tran- 
scription of  certain  tape  recordings  included  in  the  Nixon  Presi- 
dential Historical  materials. 

The  District  of  Columbia  and  Mr.  Wilson  filed  a  supplemental 
memorandum  in  support  of  their  motion  for  a  protective  order  or, 
in  the  alternative,  for  a  stay  of  execution  on  January  10,  1979. 

On  January  30,  1979,  the  motion  of  the  Administrator  of  Gener- 
al Services  for  an  enlargement  of  time  was  granted. 

Plaintiffs  filed  a  reply  to  the  supplemental  memorandum  of  the 
District  of  Columbia  and  Mr.  Wilson,  in  which  they  asked  the 
court  to  deny  the  protective  order  and  allow  plaintiffs  to  recover 
those  portions  of  the  judgment  affirmed  by  the  Court  of  Appeals. 

Status. — New  trials  are  pending  in  the  District  Court  as  to  dam- 
ages and  as  to  the  malicious  prosecution  complaint  against  de- 
fendant Powell. 

The  complete  text  of  the  opinions  of  the  Court  of  Appeals  are 
printed  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977,  as  follows: 
No.  75-1974  [Mr.  Wilson]  at  711;  No.  75-1975  [Mr.  Powell  and  the 
District  of  Columbia]  at  815;  and  Nos.  76-1418  and  76-1419  [rein- 
stated plaintiffs]  at  845. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  in 
Dellums  v.  Powell,  No.  77-1336  [Nixon  appeal]  is  printed  in  the 
"Decisions"  section  of  the  report  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  1,  April  15,  1977. 

The  complete  text  of  the  memorandum  opinion  and  accompany- 
ing order  of  the  District  Court  of  November  8,  1978,  is  printed  in 
the  "Decisions,"  section  of  the  report  Court  Proceedings  and  Ac- 
tions of  Vital  Interest  to  the  Congress,  Current  to  December  31, 
1978. 

Sportservice  Corp.  v.  Steiger 

Civil  Action  No.  C286651  (Superior  Court,  State  of  Arizona  for 
Maricopa  County) 

Brief— On  January  25,  1974,  Sportservice  Corporation  and  its 
subsidiaries,  which  are  engaged  in  various  businesses  including 
horse  racing,  dog  racing,  and  businesses  identified  with  those  activ- 
ities, as  well  as  the  operation  of  food  and  beverage  concessions, 
filed  suit  against  then-Representative  Sam  Steiger,  one  of  his 
former  aides,  and  others  alleging  a  conspiracy  to  damage  plaintiffs 
business  activities  for  defendant's  personal  benefit.  The  complaint 
asks  $1  million  in  damages. 

Among  other  charges,  Sportservice  alleged  that  statements  made 
by  Representative  Steiger  and  dissemination  by  him  of  material  to 
certain  publications  were  part  of  the  conspiracy. 

Representative  Steiger,  in  his  answer,  denied  any  conspiracy, 
responded  that  all  the  statements  he  had  made  and  the  material 
he  had  furnished  were  true,  and  claimed  that  all  acts  done  or 
performed  were  in  his  capacity  as  a  Member  of  Congress  in  fur- 
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therance  of  his  official  duties.  As  such,  Representative  Steiger 
claimed  that  they  were  protected  by  the  ' 'doctrines  of  legislative 
privilege  and  legislative  immunity."  As  for  the  statements  made  by 
him  and  alleged  by  Sportservice  to  be  defamatory,  Representative 
Steiger  asserted  that  his  statements  were  true,  made  in  good  faith 
in  the  belief  that  they  were  true,  and  in  any  event,  privileged  as 
statements  made  in  the  public  interest  involving  matters  of  public 
concern. 

Representative  Steiger's  answer  to  Sportservice's  complaint  con- 
tained a  counter  claim  alleging  that  Sportservice  was  engaging  in 
an  effort  to  defame  him  and  to  damage  his  reputation  individually 
and  as  a  Member  of  Congress.  Representative  Steiger's  counter- 
claim seeks  $2  million  in  damages. 

During  the  course  of  the  proceedings,  the  trial  court  ordered 
Representative  Steiger's  former  aide  to  answer  questions  put  to 
him  in  a  discovery  deposition.  Representative  Steiger  asserted 
Speech  or  Debate  clause  immunity  to  prevent  the  aide  from  re- 
sponding. Sportservice  then  sought  a  court  order  to  require  the 
aide  to  answer.  Such  an  order  was  issued  by  the  trial  court,  but 
Representative  Steiger  appealed.  The  matter  came  before  the  Ari- 
zona Supreme  Court  [Steiger  v.  The  Superior  Court  of  the  State  of 
Arizona  for  Maricopa  County,  536  P.2d  689  (Ariz.  1975)]  and  was 
decided  on  June  4,  1975. 

Before  the  State  Supreme  Court,  Representative  Steiger  again 
asserted  that  the  actions  complained  of  by  Sportservice  were  car- 
ried out  in  his  official  capacity  and  that  Speech  or  Debate  clause 
immunity  was  a  bar  to  inquiry  into  his  legislative  activities. 

The  court  held  that  while  activities  that  are  clearly  related  to 
the  legislative  process  are  immune  from  inquiry,  even  when  gener- 
al criminal  statutes  might  otherwise  apply,  Speech  or  Debate 
clause  immunity  does  not  shield  everything  related  to  a  Congress- 
man's office.  Only  acts  done  in  the  process  of  enacting  legislation 
are  protected.  While  Representative  Steiger  had  asserted  that  the 
acts  which  were  to  have  been  the  subject  matter  of  the  deposition 
were  part  of  an  investigation  he  was  conducting,  the  court  noted 
that  there  was  no  showing  that  the  investigation  was  related  to 
any  pending  Congressional  inquiry  or  legislation.  The  court  also 
noted  that  more  than  1  year  after  the  acts  occurred,  Representa- 
tive Steiger  introduced  a  bill  to  provide  criminal  penalties  for 
fixing  certain  horse  or  dog  races.  While  the  court  said  it  was 
arguable  that  the  impetus  for  the  legislative  proposal  may  have 
resulted  from  the  investigation  and  as  such  was  related  to  the 
legislative  process,  it  refused  to  accept  that  such  a  connection  was 
sufficient  to  bring  the  acts  within  the  protection  of  Speech  or 
Debate  clause  immunity. 

Status. — A  trial  on  the  merits  is  pending  in  the  Arizona  State 
court  system. 

The  decision  of  the  Arizona  Supreme  Court  in  Steiger  v.  The 
Superior  Court  of  the  State  of  Arizona  for  Maricopa   County  is 
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printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  August  15,  1975. 

Reuss  v.  Balles 

No.  78-579  (U.S.  Supreme  Court) 

Brief.—  Representative  Henry  Reuss  brought  this  action  (in  a 
complaint  filed  on  June  21,  1976,  and  in  an  amended  complaint 
filed  on  July  7,  1976)  against  the  individual  members  of  the  Feder- 
al Open  Market  Committee  (hereinafter  "FOMC")  who  are  not 
members  of  the  Board  of  Governors  of  the  Federal  Reserve  System, 
and  against  the  12  Federal  Reserve  Banks. 

The  individual  defendants  are  all  presidents  or  first  vice  presi- 
dents of  the  Federal  Reserve  Banks,  each  of  whom  was  appointed 
as  an  officer  by  his  Bank's  board  of  directors,  with  approval  of  the 
Board  of  Governors  of  the  Federal  Reserve  System.  Under  §  12A(a) 
of  the  Federal  Reserve  Act  (12  U.S.C.  §  326(a)),  the  FOMC  consists 
of  the  seven  members  of  the  Board  of  Governors  of  the  Federal 
Reserve  System,  plus  five  others  (and  their  alternates)  selected  by 
the  boards  of  directors  of  the  Federal  Reserve  Banks,  who  must  be 
either  presidents  or  first  vice  presidents  of  said  Banks.  Each  board 
of  directors  of  a  Bank  consists  of  nine  members,  three  of  whom  are 
chosen  by  the  Board  of  Governors  of  the  Federal  Reserve  System 
and  six  of  whom  are  chosen  by  the  commercial  banks  who  are  the 
stockholders  of  said  Bank. 

Representative  Reuss  states  that  he  is  "a  Member  of  the  House 
of  Representatives  and  is  Chairman  of  the  Committee  on  Banking, 
Currency  and  Housing,  which  pursuant  to  Rule  X.l(d)  of  the  Rules 
of  the  House  of  Representatives,  has  jurisdiction  of  legislative  mat- 
ters relating,  inter  alia,  to  banks  and  banking,  Federal  monetary 
policy,  money  and  credit,  valuation  and  revaluation  of  the  dollar, 
and  international  finance.  The  plaintiff  is  also  Chairman  of  the 
Subcommittee  on  International  Economics  of  the  Joint  Economic 
Committee  established  by  the  Employment  Act  of  1946  (15  U.S.C. 
Chapter  21)."  He  also  states  that  he  is  the  owner  of  certain  market- 
able bonds  whose  aggregate  cost,  aggregate  marketable  value,  and 
aggregate  face  value  are  in  excess  of  $20,000.  The  complaint  states 
that  the  FOMC  makes  decisions  to  buy  or  sell  United  States  Gov- 
ernment securities  and  the  currencies  of  foreign  governments, 
which  decisions  are  then  carried  out  by  the  Federal  Reserve  Banks, 
and  that  these  purchases  or  sales  have  a  substantial  effect  on  the 
value  of  foreign  currencies  relative  to  the  currency  of  the  United 
States,  and  upon  domestic  bank  reserves,  bank  credit,  money 
supply,  interest  rates,  overall  credit  conditions,  economic  activity, 
jobs,  and  prices.  It  states  that  the  five  defendant  members  of  the 
FOMC  have  the  same  vote  as  the  seven  who  are  members  of  the 
Board  of  Governors  of  the  Federal  Reserve  System,  and  that  they 
exercise  substantial  power  in  the  formulation  of  the  decisions  on 
open  market  policy. 

Representative  Reuss  alleges  that  the  method  of  selection  of  the 
five  defendant  members  and  their  alternates  violates  Article  II, 
Section  2  (the  Appointments  Clause)  of  the  Constitution  because 
such  members  have  not  been  appointed  officers  of  the  United 
States  in  accordance  with  the  procedures  outlined  therein.  He  al- 
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leges  that  by  voting  on  the  FOMC  they  create  for  themselves  de 
facto  offices  of  the  United  States,  thereby  diminishing  or  usurping 
his  legislative  functions,  both  as  a  Member  of  the  House  and  as 
Chairman  of  its  Committee  on  Banking,  Currency  and  Housing.  He 
alleges  he  is  affected  in  participating  in  the  exercise  of  the  follow- 
ing powers  of  Congress: 

(a)  Regulating  the  value  of  money  and  foreign  exchange 
under  Article  I,  Section  8,  clause  5  of  the  Constitution. 

(b)  Providing  for  offices  under  the  United  States  not 
otherwise  provided  for  by  the  Constitution;  and  establish- 
ing the  qualifications  therefor,  prescribing  the  duties  and 
compensation  thereof,  and  providing  for  the  terms  of  office 
and  grounds  for  removal. 

(c)  Regulating  interstate  and  foreign  commerce. 

(d)  Borrowing  money  on  the  credit  of  the  United  States. 

(e)  Participating  in  the  process  of  selection  of  officers  of 
the  United  States  as  provided  in  Article  II,  Section  2,  of 
the  Constitution  through  negotiation  with  representatives 
of  the  Senate  on  issues  and  nominees  in  the  context  of  the 
overall  functioning  of  the  legislative  process  in  the  Con- 
gress of  the  United  States. 

He  also  alleges  that  the  individual  defendants  can  substantially 
and  adversely  affect  the  value  of  his  property,  thereby  depriving 
him  of  property  without  due  process,  by  increasing  or  decreasing 
interest  rates  on  Government  securities  and  by  affecting  the  avail- 
ability of  money.  The  complaint  asserts  that  in  carrying  out  the 
orders  of  the  FOMC,  which  are  made  by  the  allegedly  unconstitu- 
tional participation  of  the  defendant  individuals,  the  defendant 
banks  regulate  the  value  of  money  and  of  foreign  currency,  thereby 
interfering  with  plaintiffs  legislative  functions  under  Article  I, 
Section  8,  clause  5,  and  that  these  actions  may  also  deprive  him  of 
property  to  the  extent  of  more  than  $10,000  without  due  process  of 
law. 

The  suit  asks  that  the  defendant  individuals  and  their  successors 
be  permanently  enjoined  from  serving  as  members  or  alternate 
members  of  the  FOMC,  that  defendant  banks  be  permanently  en- 
joined from  complying  with  any  FOMC  decisions  made  while  any  of 
these  individuals  sit  as  members  of  it,  and  that  the  court  render  a 
judgment  declaring  void  for  repugnance  to  Article  II,  Section  2, 
clause  2  of  the  Constitution,  such  parts  of  section  12A(a)  of  the 
Federal  Reserve  Act  as  provide  for  the  selection  of  members  and 
alternates  of  the  FOMC  by  the  boards  of  directors  of  the  Federal 
Reserve  Banks. 

Also,  on  June  21,  1976,  Representative  Reuss  made  application 
for  a  three-judge  court  to  hear  the  case  pursuant  to  28  U.S.C. 
§  2882. 

Defendants  filed  an  opposition  to  the  convening  of  a  three-judge 
court  and  a  motion  to  dismiss  on  July  30,  1976.  The  motion  to 
dismiss  asserted  that  Representative  Reuss  lacked  standing  to  sue, 
both  as  a  Member  of  the  House  of  Representatives  and  as  an 
individual  owner  of  securities. 

Representative  Reuss  filed  a  motion  on  October  1  to  amend  his 
complaint  to  join  the  FOMC  as  a  party  defendant. 
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Oral  argument  on  all  motions  was  held  on  November  30,  1976. 

In  a  memorandum  opinion  issued  December  22,  1976,  U.S.  Dis- 
trict Judge  Barrington  D.  Parker  granted  defendants'  motion  to 
dismiss  the  complaint.  The  court  held  that  Representative  Reuss 
lacked  standing  to  bring  the  suit  either  as  a  Congressman  or  as  a 
bondholder. 

Each  of  Representative  Reuss'  allegations  of  injury  was  consid- 
ered by  the  court.  As  a  Congressman,  Representative  Reuss  alleged 
injury  in  that  the  Reserve  Bank's  representatives  were  not  prop- 
erly designated  as  "inferior  officers"  and  they  therefore  escaped 
the  reach  of  the  impeachment  power.  The  court  stated  that  since 
there  was  no  specific  allegation  of  wrongdoing,  the  claim  was 
"remote,  conjectural  and  insufficient."  [Reuss  v.  Balles,  Civil  Action 
No.  76-1142  (D.D.C.  1976);  Slip  Opinion  at  12.]  The  court  found  that 
his  argument  that  because  these  Reserve  Bank  members  are  not 
inferior  officers  of  the  United  States  that  any  delegation  of  Con- 
gressional authority  to  them  is  improper  and  thereby  injures  him 
was  also  without  merit.  The  majority  of  the  FOMC  are  clearly 
officers  of  the  United  States,  said  the  court,  and  the  other  members 
had  to  be  approved  by  the  Board  of  Governors  of  the  Federal 
Reserve,  so  it  could  not  be  argued  that  the  FOMC  was  a  private 
agency  and  the  delegation  of  authority  was  improper.  The  court 
stated  that  Representative  Reuss  had  also  failed  to  show  injury  in 
fact  in  his  assertion  that  he  was  harmed  in  his  power  to  affect  the 
confirmation  process  through  negotiation  with  Members  of  the 
Senate,  since  it  is  the  Senate,  and  not  the  House  of  Representa- 
tives, which  confirms  Presidential  appointments  made  pursuant  to 
the  Appointments  Clause. 

Finally,  the  court  said  service  on  the  FOMC  by  the  Reserve  Bank 
members  in  no  way  affected  Congressman  Reuss'  ability  to  perform 
his  legislative  duties  because  he  could  introduce  legislation  at  any 
time  to  overrule  the  policies  or  the  regulations  of  the  FOMC.  As  to 
plaintiffs  standing  as  a  bondholder,  the  court  stated  that  "[a]t  best 
the  plaintiffs  contentions  are  generalized  concerns  of  the  public, 
and  therefore  the  alleged  injury  is  abstract  and  speculative."  [Slip 
Opinion  at  14-15.] 

Representative  Reuss  filed  a  notice  of  appeal  on  December  23, 
1976,  and  on  January  7,  1977,  he  filed  a  motion  to  expedite  the 
appeal. 

On  March  11,  1977,  the  Court  of  Appeals  denied  the  motion  to 
expedite  the  appeal. 

The  appeal  was  argued  on  December  5,  1977. 

The  Court  of  Appeals  issued  its  opinion  on  July  7,  1978,  affirm- 
ing the  District  Court  and  holding  that  Congressman  Reuss  lacked 
standing  to  sue,  as  either  a  legislator  or  a  bondholder.  The  opinion 
noted  that  on  appeal,  Representative  Reuss  had  pressed  two  the- 
ories of  legislator  standing  and  rejected  both,  stating  that  neither 
theory  presented  a  situation  where  Representative  Reuss'  vote 
would  be  derogated,  as  had  been  the  case  in  Kennedy  v.  Sampson, 
511  F.2d  430  (D.C.  Cir.  1974),  or  a  situation  sufficiently  analogous  to 
warrant  a  determination  of  standing  to  sue. 

The  opinion  filed  for  the  court  by  Circuit  Judge  Tamm  first 
considered  Congressman  Reuss'  argument  that  he  was  injured  as  a 
Member  of  Congress,  so  long  as  all  members  of  the  FOMC  are  not 
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presidentially  appointed,  since  the  FOMC  is  thus  essentially  a  pri- 
vate group  to  which  legislative  functions  have  been  improperly 
delegated.  The  Court  of  Appeals  concluded  that  the  District  Court 
had  erred  in  making  a  determination  that  there  was  no  improper 
delegation.  Rather,  the  appeals  panel  noted,  the  District  Court 
should  have  assumed  that  the  FOMC  is  a  private  group  exercising 
improperly  delegated  powers  and  then  it  should  have  asked  wheth- 
er Representative  Reuss  was  injured  thereby.  The  Court  of  Appeals 
held  that  no  interest  of  Congressman  Reuss  was  injured,  explaining 
its  conclusion  in  the  following  fashion: 

The  interest  sought  to  be  protected  by  the  appellant 
under  this  theory  is  his  role  in  the  formulation  and  regula- 
tion of  general  monetary  policy.  The  defect  in  his  theory, 
however,  is  that  even  if  we  were  to  declare,  in  effect,  that 
all  members  of  the  FOMC  had  to  be  presidential  appoin- 
tees, the  same  responsibilities  currently  delegated  to  the 
FOMC  would  remain  so  delegated.  The  fact  that  appel- 
lant's role  vis-a-vis  monetary  policy  would  in  no  way  be 
enhanced  by  such  a  declaration  indicates  that  his  legisla- 
tive powers,  including  relevant  votes  either  in  committee 
or  on  the  floor,  are  not  currently  adversely  affected  in  any 
respect;  there  is,  therefore,  no  injury  in  fact  that  would  be 
redressed  by  a  favorable  decision.  Thus,  we  are  in  accord 
with  the  district  court's  determination  of,  but  not  all  its 
reasoning  for,  a  lack  of  standing  under  this  theory.  [Slip 
Opinion  at  12-13.] 

The  opinion  next  rejected  Congressman  Reuss'  second  legislator 
standing  theory,  that  the  method  of  selecting  the  Reserve  Banks' 
representative  of  the  FOMC  renders  them  "jurisdictionally 
immune"  to  the  impeachment  power  of  the  House  of  Representa- 
tives, thus  diminishing  his  power  to  initiate  impeachment  proceed- 
ings under  Article  I,  Section  2,  of  the  Constitution.  Even  if  the 
court  were  to  declare  that  Presidential  appointment  were  required, 
Circuit  Judge  Tamm  wrote,  Congressman  Reuss'  interest  relative 
to  the  impeachment  process  would  not  be  changed  in  any  way, 
since  there  is  no  indication  that  he  cannot  presently  introduce  a 
bill  of  impeachment.  On  this  point  the  court  declared: 

If  he  were  to  introduce  a  bill  of  impeachment,  the  ques- 
tion of  whether  de  facto  civil  officers  of  the  United  States 
are  "jurisdictionally  immune  to  the  impeachment  process" 
would  be  sharply  presented.  We  believe  that  there  is  par- 
ticular benefit  in  this  question  arising  first  in  the  Con- 
gress, the  branch  entrusted  by  the  Constitution  with  re- 
sponsibility for  exercise  of  the  impeachment  power.  We 
venture  no  opinion  on  whether  the  House  of  Representa- 
tives, or  the  Senate,  would  reject  such  a  bill  on  jurisdic- 
tional grounds,  or  on  what  course  a  court  might  take  if 
confronted  with  such  a  rejection  as  a  ground  for  standing. 
[Slip  Opinion  at  15.] 

Therefore,  the  court  concluded  in  requesting  a  declaratory  judg- 
ment, Representative  Reuss  is  actually  seeking  an  advisory  opinion 
in  violation  of  Article  III.  Furthermore,  the  opinion  noted,  by  re- 
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jecting  Congressman  Reuss'  standing,  he  is  not  left  without  a 
means  of  remedying  the  allegedly  unconstitutional  composition  of 
the  FOMC,  in  that  he  may  introduce  and  seek  to  have  enacted  a 
bill  requiring  all  FOMC  members  to  be  Presidential  appointees. 

The  court  then  turned  to  Representative  Reuss'  allegation  of 
standing  as  a  bondholder. 

His  claim  of  standing  as  a  bondholder  is  based  on  the  assertion 
that  actions  taken  by  the  FOMC  pursuant  to  its  pervasive  regula- 
tory authority  might  cause  him  to  be  deprived  of  property  without 
due  process  of  law,  particularly  by  inflation.  The  Court  of  Appeals 
found  these  allegations  insufficient  to  confer  standing  because  they 
were  too  speculative.  Also,  the  opinion  noted,  Congressman  Reuss 
would  have  difficulty  in  establishing  that  the  injury  was  caused  to 
a  sufficient  degree  by  appellees,  even  if  he  could  allege  a  more 
concrete  injury.  Furthermore,  the  court  stated,  there  was  no  reason 
to  believe  that  a  declaration  ultimately  resulting  in  Presidential 
appointment  of  the  entire  FOMC  would  benefit  Congressman  Reuss 
in  any  way.  Finally,  the  observation  was  made  that  his  is  a  very 
generalized  grievance,  held  in  common,  to  some  extent,  with  virtu- 
ally all  members  of  the  public. 

In  rejecting  Representative  Reuss'  allegations  of  standing,  the 
court  noted  that  there  were  strong  similarities  to  the  situation 
addressed  by  the  Supreme  Court  in  Buckley  v.  Valeo,  424  U.S.  1 
(1976)  (per  curiam),  wherein  the  assertion  of  standing  by  a  Member 
of  Congress  to  challenge  the  composition  of  the  Federal  Election 
Commission  was  upheld.  But,  the  court  in  this  case  held  that, 
unlike  the  plaintiffs  in  Buckley,  Congressman  Reuss  had  not  dem- 
onstrated a  personal  stake  sufficiently  indicating  that  he  would 
benefit  from  a  favorable  decision  on  the  merits. 

Judge  Wright,  in  dissent,  concluded  that  Buckley  should  be  con- 
trolling, and  that  under  Buckley,  Representative  Reuss  should  be 
declared  to  have  standing  as  a  bondholder  to  challenge  the  consti- 
tutionality of  the  composition  of  the  FOMC. 

Congressman  Reuss  filed  a  petition  for  rehearing  and  a  sugges- 
tion for  rehearing  en  banc  on  July  21,  1978.  The  petition  and 
suggestion  were  denied  on  August  14,  1978. 

On  October  6,  1978,  Congressman  Reuss  filed  a  petition  for  writ 
of  certiorari  in  the  United  States  Supreme  Court,  which  was  denied 
on  November  27,  1978. 

Status—No  further  action  has  been  taken.  The  time  for  further 
appeal  has  expired. 

The  full  text  of  the  District  Court's  memorandum  opinion  is 
printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  December  1976. 

The  opinion  of  the  Court  of  Appeals  is  printed  in  the  "Decisions" 
section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  Part  5,  September  15,  1978. 

Clay  v.  Bauman 

Cause  61857-F  (Circuit  Court  of  the  City  of  St.  Louis,  Mo.) 

Brief—  Representative  William  L.  Clay  brings  action  for  damages 
in  the  amount  of  $2  million  for  libel  against  G.  Duncan  Bauman 
(publisher  of  the  St.  Louis  Globe  Democrat),  The  Herald  Company's 
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Globe  Democrat  Division  (a  Missouri  corporation),  and  Dennis  Mc- 
Carthy (reporter),  George  A.  Killinberg  (managing  editor),  and 
Martin  Duggan  (editor). 

The  suit  was  orginally  filed  in  the  U.S.  District  Court  for  the 
District  of  Columbia,  but  pursuant  to  defendants'  motion,  the  cause 
was  dismissed  from  that  jurisdiction  on  the  basis  of  forum  non 
conveniens. 

On  August  4,  1976,  Representative  Clay  filed  his  petition  for 
relief  in  Circuit  Court  of  the  City  of  St.  Louis.  He  alleges  that  the 
St.  Louis  Globe  Democrat  printed  two  libelous  articles  about  him 
with  knowledge  that  both  were  false. 

On  September  24,  1976,  defendants  filed  their  answer,  in  which 
they  denied  the  allegation  that  they  knew  or  should  have  known 
the  articles  were  untrue,  asserted  both  articles  are  privileged 
under  the  First  Amendment  to  the  Constitution,  and  stated  that 
their  statements  were  true  in  substance  in  all  respects. 

Status. — The  case  is  pending  before  the  Missouri  Court. 

McRae  v.  Califano 

No.  76-C-1804  (E.D.N.Y.) 

Brief. — Plaintiffs  in  this  case  sought  to  invalidate  Section  209 
(the  Hyde  amendment)  of  the  1977  Appropriations  Act  for  the 
Department  of  Labor  and  the  Department  of  Health,  Education, 
and  Welfare  (hereinafter  "HEW")  [Pub.  L.  94-439]  including  fund- 
ing for  Title  19  of  the  Social  Security  Act  (Medicaid).  Section  209 
provides  that: 

None  of  the  funds  contained  in  this  Act  shall  be  used  to 
perform  abortions  except  when  the  life  of  the  mother 
would  be  endangered  if  the  fetus  were  carried  to  term. 

Cora  McRae  is  a  citizen  of  New  York  who  was  in  the  first 
trimester  of  her  pregnancy  and  had  decided  to  terminate  her  preg- 
nancy after  consulting  with  her  physician. 

Other  plaintiffs  are  Planned  Parenthood  of  New  York  City,  Inc., 
Dr.  Irwin  B.  Teran,  an  obstetrician  and  gynecologist  suing  individ- 
ually and  on  behalf  of  others  similarly  situated,  and  the  New  York 
City  Health  and  Hospitals  Corporation.  Named  as  defendant  in  the 
suit  filed  in  the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  New  York  was  the  Secretary  of  the  Department  of  Health, 
Education,  and  Welfare  (at  the  time  David  Mathews). 

During  the  proceedings,  Representative  Henry  J.  Hyde,  Senator 
Jesse  A.  Helms,  and  then-Senator  James  Buckley  sought  to  inter- 
vene in  support  of  the  legislation.  They  cited  as  grounds  their 
interest  as  Members  of  Congress  in  seeking  to  protect  their  votes  in 
favor  of  the  Hyde  amendment  from  judicial  nullification,  and  their 
interest  as  citizen-taxpayers.  They  argued  that  in  passing  Section 
209,  Congress  made  it  clear  that  it  was  not  appropriating  any 
money  for  elective,  nonmedically  dictated  abortions  for  the  period 
October  1,  1976  to  September  30,  1977.  They  also  asserted  that 
because  Article  I,  Section  9,  clause  7  of  the  Constitution  grants 
Congress  the  exclusive  power  of  appropriating  money,  and  a  judi- 
cial invalidation  of  the  Hyde  amendment  would  amount  to  a  judi- 
cial appropriation  of  funds  in  violation  of  the  Constitution,  "[i]t  is 
beyond  the  competence  of  any  court,  State  or  Federal,  to  sit  in 
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judgment  respecting  the  wisdom  of  Congress  when  Congress  refuses 
to  make  appropriations/' 

On  October  22,  1976,  U.S.  District  Judge  John  Dooling  issued  a 
preliminary  injunction  against  enforcement  of  the  Hyde  amend- 
ment. He  reviewed  Title  19  of  the  Social  Security  Act,  saying  that 
it  had  been  enacted  to  enable  each  State  to  furnish  medical  assist- 
ance on  behalf  of  families  with  dependent  children  and  that  it  had 
authorized  a  new  appropriation  for  each  fiscal  year  of  a  sum  "suffi- 
cient to  carry  out  the  purposes"  of  Title  19.  The  court  declared  that 
New  York  adopted  Title  II  of  the  New  York  Social  Services  Act, 
with  a  goal  of  making  high  quality  medical  care  available  to  every- 
one regardless  of  race,  age,  national  origin,  or  economic  standing. 
The  court  also  reviewed  a  1976  New  York  decision  which  said  that 
Medicaid  payments  may  not  constitutionally  be  denied  for  elective 
abortions,  and  a  1975  Connecticut  Federal  District  Court  decision 
which  held  that  a  State  cannot  constitutionally  deny  medical  as- 
sistance to  indigent  women  seeking  elective  abortions. 

HEW  argued  that  plaintiffs  would  suffer  no  harm  from  the  cutoff 
of  funds,  since  the  State,  under  its  own  laws  and  possibly  under 
Federal  constitutional  imperatives,  must  continue  to  reimburse 
providers  of  elective  abortions  for  indigents.  The  court  rejected  this 
argument,  saying  that  these  people  were  citizens  of  the  United 
States  as  much  as  of  the  individual  States — the  relationship  in- 
volved is  one  in  which  the  States  are  charged  with  carrying  out  the 
responsibilities  of  the  Federal  Government  to  the  Federal  Govern- 
ment's own  citizens,  and  not  one  in  which  the  Federal  Government 
merely  grants  voluntary  benefits  to  States  for  providing  services  to 
the  States'  citizens.  The  State  might  well  find  funds  to  provide  for 
these  services  said  the  court,  but  merely  because  a  catastrophe 
may  not  follow  an  unconstitutional  denial  of  an  entitlement  does 
not  make  such  action  tolerable. 

The  court  then  turned  to  the  petition  of  the  Members  of  Con- 
gress to  intervene.  First,  Judge  Dooling  rejected  as  grounds  for 
intervening  their  interest  as  Members  of  Congress.  He  found  that 
they  had  suffered  no  legal  injury  to  the  validity  of  their  votes,  as 
was  the  case  in  Kennedy  v.  Sampson,  511  F.2d  430  (D.C.  Cir.  1974). 
The  court  continued: 

But  that  clear  right— in  effect,  to  have  his  vote  counted 
at  its  full  legal  value — is  not  involved  here.  No  one  has 
challenged  the  correctness  of  the  process  of  enactment. 
The  challenge  is  to  the  constitutional  validity  of  one  sec- 
tion of  a  correctly  enacted  law.  To  grant  intervention  on 
the  ground  of  the  members'  participation  in  enacting  the 
law  would  involve  accepting  as  a  principle  that  each 
member  of  the  Congress  has  an  interest  to  intervene  in 
every  case  in  which  the  substantive  constitutionality  of  a 
provision  in  a  federal  enactment  was  drawn  into  question, 
or,  indeed,  in  which  the  interpretation  of  a  federal  statute 
was  in  question.  [McRae  v.  Mathews,  421  F.  Supp.  533 
(E.D.N.Y.  1976).] 
However,  the  court  then  found  that,  since  they  were  challenging 
the  legality  of  a  specific  expenditure,  the  interest  of  the  Members 
as   citizen-taxpayers   was   sufficient   to   allow   them   to   intervene 
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under  Flast  v.  Cohen,  392  U.S.  83  (1968).  The  court  then  noted  that 
even  had  this  interest  not  been  sufficient,  their  comments  would 
have  been  welcome  as  the  submission  of  amici  curiae. 

The  court  said  that  in  declaring  the  Hyde  amendment  unconsti- 
tutional, it  was  not  appropriating  funds  in  violation  of  Article  I, 
Section  7,  clause  9.  Congress  had  determined  that  the  funds  it 
appropriated  were  sufficient  to  carry  out  title  19  and  had  only 
sought  to  restrict  the  circumstances  in  which  the  funds  could  be 
used  to  pay  providers  of  lawful  abortional  services.  Since  that 
prohibition  transcends  constitutional  rights,  the  court  ruled,  it 
cannot  be  given  effect.  Determining  that  plaintiff  McRae  and 
others  similarly  situated  would  suffer  irreparable  harm  if  the  sec- 
tion were  given  effect,  the  court  issued  the  injunction. 

On  October  29,  1976,  the  court  denied  a  motion  of  HEW  to 
amend  its  order  of  October  22,  1976,  to  provide  that  Medicaid 
reimbursement  paid  under  the  order  was  subject  to  recoupment  if 
the  order  were  to  be  reversed  on  appeal. 

The  Congressional  intervenors  filed  an  appeal  with  the  Supreme 
Court  on  November  17,  1976.  Their  jurisdictional  statement  assert- 
ed that  the  questions  presented  to  the  court  for  its  determination 
are: 

(1)  Whether  the  United  States  District  Court  for  the 
Eastern  District  of  New  York  exceeded  its  jurisdiction  in 
entertaining  respondent's  complaint  on  its  merits  and  in 
directing  the  Secretary  of  Health,  Education  and  Welfare 
to  expend  federal  funds  for  elective  abortions. 

(2)  Whether  there  is  a  rational  basis  for  the  Congression- 
al classification  between  medically  dictated  abortions  and 
elective  abortions.  [Appellants'  Jurisdictional  Statement  at 
10,  Buckley  v.  McRae,  No.  76-694  (U.S.  Supreme  Court).] 

The  Justice  Department  filed  an  appeal  on  behalf  of  Joseph  A. 
Califano,  now  the  Secretary  of  HEW,  on  February  11,  1977.  [Cali- 
fano  v.  McRae,  No.  76-1113  (U.S.  Supreme  Court).] 

One  June  29,  1977,  the  U.S.  Supreme  Court  dismissed  the  appeal 
in  Buckley  v.  McRae  in  a  brief  order.  That  same  day  they  also 
vacated  the  judgment  of  the  lower  court  in  Califano  v.  McRae  and 
remanded  the  case  to  Judge  Dooling  for  further  consideration  in 
light  of  the  Supreme  Court's  decision  in  Maker  v.  Roe,  45  U.S.L.W. 
4787  (U.S.  June  20,  1977).  [In  that  case  the  Court  held  that  a  State 
participating  in  the  medicaid  program  was  not  required  by  the 
Equal  Protection  clause  of  the  Fourteenth  Amendment  to  pay  for 
nontherapeutic  abortions  for  indigent  women  simply  because,  as  a 
matter  of  policy,  the  State  paid  for  expenses  incident  to  childbirth.] 

In  the  District  Court,  plaintiffs  filed  a  motion  for  a  temporary 
restraining  order  on  July  27,  1977. 

At  a  hearing  on  July  28,  1977,  Judge  Dooling  granted  the  order 
temporarily  restraining  effectuation  of  the  Hyde  amendment  pend- 
ing a  hearing  on  the  plaintiffs  motion  for  a  preliminary  injunction, 
and  ordered  the  defendants  to  continue  to  pay  the  Federal  share  of 
abortions  in  accordance  with  procedures  prior  to  the  enactment  of 
the  Hyde  amendment. 

On  August  4,  1977,  at  a  hearing  before  Judge  Dooling,  the  tempo- 
rary restraining  order  was  vacated. 
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The  case  was  called  before  Judge  Dooling  on  August  11,  1977, 
and  the  hearing  was  resumed.  At  the  conclusion  of  the  proceedings 
that  day,  the  hearing  was  continued  to  September  6,  1977. 

The  case  was  again  called  before  Judge  Dooling  on  September  6, 
1977,  and  hearing  resumed. 

On  October  3,  1977,  the  U.S.  Supreme  Court  denied  the  petition 
for  rehearing  in  Calif ano  v.  McRae. 

On  January  9,  1978,  plaintiffs  filed  an  amended  complaint,  to 
which  defendants  filed  their  answer  on  January  25,  1978. 

On  February  9,  1978,  the  Catholic  League  for  Religious  and  Civil 
Rights  moved  to  intervene  as  a  party  defendant.  Plaintiffs  opposed 
the  motion,  which  was  argued  on  February  14,  1978.  The  motion 
was  denied  at  the  hearing,  except  to  the  extent  that  petitioners 
were  allowed  to  appear  as  amici  curiae. 

In  the  month  of  August  1978,  various  organizations,  including 
the  National  Organization  for  Women  Legal  Defense  and  Educa- 
tion Fund  and  various  psychiatric  associations  and  religious  organi- 
zations moved  to  file  briefs  as  amici  curiae  and  were  granted 
permission  to  do  so. 

Plaintiffs  filed  a  notice  of  motion  for  entry  of  default  judgment 
on  October  3,  1978,  in  opposition  to  which  intervenor-defendants 
filed  an  affidavit  on  October  11,  1978. 

On  November  28,  1978,  Judge  Dooling  ordered  the  further 
amendment  of  the  amended  complaint. 

On  January  29,  1979,  Judge  Dooling  issued  a  memorandum  and 
order  denying  plaintiffs'  motion  for  an  order  directing  entry  of  a 
default  judgment  against  the  intervenor-defendant.  Judge  Dooling 
denied  the  motion  on  the  ground  that  the  action  had  been  main- 
tained until  that  time  as  a  class  action  and  should  continue  to  be 
so  maintained. 

Status.—  The  case  is  pending  before  the  District  Court. 

The  memorandum  and  order  of  the  District  Court  is  printed  in 
the  "Decisions"  section  of  the  report  of  Court  Proceedings  and 
Actions  of  Vital  Interest  to  the  Congress,  Part  1,  April  15,  1977. 

Ray  v.  Proxmire 

No.  78-5316  (U.S.  Supreme  Court) 

Brief— On  February  10,  1977,  Candis  O.  Ray,  acting  as  her  own 
attorney,  filed  this  action  in  the  United  States  District  Court  for 
the  District  of  Columbia.  Named  as  defendants  were  Senator  Wil- 
liam Proxmire  and  his  wife,  Ellen  Proxmire. 

The  complaint  alleges  among  other  things,  that  Mrs.  Proxmire,  a 
salaried  officer  of  the  Washington  Whirl  Around  Tour  Company,  is 
using  her  position  and  her  husband's  Senate  position  "for  profit 
making  purposes  in  competition  to  Plaintiff,  in  luring  the  Con- 
gress—Bill— lobbying  association  customers  away  from  plaintiff, 
damaging  her  and  her  chances  of  income  and  a  livelihood,  thus 
forcing  her  out  of  business  by  engaging  in  influence  peddling  and 
unfair  competition,  and  conflict  of  interest  activities.  *  "  [Com- 
plaint at  2.] 

On  April  6,  1977,  in  a  brief  order  the  complaint  was  dismissed, 
and  on  May  3,  1977,  notice  of  appeal  was  filed. 
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The  Court  of  Appeals  affirmed  the  ruling  of  the  District  Court  on 
July  31,  1978.  The  per  curiam  opinion  stated  that,  even  given  its 
broadest  reading,  the  complaint  did  not  denote  any  legally  action- 
able conduct. 

In  its  opinion,  the  court  turned  first  to  the  claim  that  Ms.  Ray 
had  been  libeled  and  her  business  disparaged  in  a  letter  written  by 
Senator  Proxmire  to  Senator  Cannon,  Chairman,  at  the  time,  of 
the  Senate  Select  Committee  on  Standards  and  Conduct.  Since 
Senator  Proxmire  was  responding  to  a  Senate  inquiry  into  an 
exercise  of  his  official  powers,  the  court  declared,  he  was  engaged 
in  a  matter  central  to  the  jurisdiction  of  the  Senate,  and  was 
therefore  protected  by  the  Speech  or  Debate  clause  of  the  Constitu- 
tion (Art.  I,  Sec.  6,  cl.  1).  The  opinion  expressed  no  view  as  to 
whether  the  statement  in  question  could  be  actionable  under  gen- 
eral principles  of  the  law  of  defamation. 

The  other  allegations  against  Senator  Proxmire,  that  he  ar- 
ranged for  use  of  Senate  rooms  by  Whirl-Around's  clientele  and 
that  he  voted  favorably  to  positions  supported  by  its  existing  or 
potential  customers  in  order  to  further  Whirl-Around's  interests, 
were  also  held  to  provide  no  basis  for  suit  by  appellant.  In  regard 
to  these  allegations  the  court  stated: 

As  to  the  first,  appellant  alludes  to  a  Senate  rule  sup- 
posedly prohibiting  such  uses  of  the  rooms  and  to  the 
proposition  that  governmental  facilities  should  not  be  used 
for  private  gain  at  public  expense.  For  the  second,  appel- 
lant invokes  the  criminal  statute  forbidding  Senators  from 
accepting  favors  in  return  for  influence  on  their  official 
performances.  Neither  of  these  considerations  provides  ap- 
pellant with  a  private  cause  of  action  nor  serves  to  define 
the  Senator's  duty  of  care  in  a  common-law-tort  cause  of 
action.  [Slip  Opinion  at  4-5.]  (Footnotes  omitted.) 

The  claim  of  unfair  competition  was  deemed  by  the  Court  to  be 
the  strongest  of  appellant's  claims.  This  claim  was  also  rejected  by 
the  opinion  which  stated: 

In  a  society  encouraging  aggressive  economic  competi- 
tion, this  court  has  recognized  that  the  tort  of  unfair  com- 
petition is  a  somewhat  anomalous  creature.  Its  scope  has 
therefore  been  limited  to  three  categories:  passing  off  one's 
goods  as  those  of  another,  engaging  in  activities  designed 
solely  to  destroy  a  rival  and  using  methods  themselves 
independently  illegal.  The  case  at  bar  does  not  fall  within 
the  first  classification,  and  the  second  is  intercepted  by 
appellant's  complaint  itself. 

******* 

That  leaves  only  the  third  category — unlawful  competi- 
tive mechanisms— and  the  insuperable  difficulty  there  is 
that  simple  use  of  one's  status  in  society  is  not  itself 
illegal.  [Slip  Opinion  at  8-9.]  (Footnotes  omitted.) 

The  Court  of  Appeals  also  dealt  with  appellant's  suggestion  that 
because  she  was  formally  without  counsel  until  oral  argument  of 
the  appeal,  her  complaint  must  be  construed  with  great  liberality. 
The  complaint  was  dismissed,  the  opinion  stated,  not  because  ap- 
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pellant  appeared  pro  se  but  because  none  of  the  factual  allegations 
or  inferences  which  could  be  deduced  therefrom  made  out  a  cause 
of  action  against  either  appellee.  Finding  that  there  was  no  plausi- 
ble suggestion  that  appellant  could  make  out  a  cause  of  action  with 
counsel,  the  Court  of  Appeals  declined  to  remand  the  case  to  the 
District  Court. 

On  August  31,  1978,  Ms.  Ray  filed  a  petition  for  writ  of  certiorari 
with  the  United  States  Supreme  Court. 

The  petition  for  writ  of  certiorari  was  denied  by  the  Supreme 
Court  on  October  30,  1978. 

Status.— No  further  action  has  been  taken.  The  case  has  been 
closed. 

The  opinion  of  the  Court  of  Appeals  is  printed  in  the  '  'Decisions' ' 
section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress.  Part  5,  September  15,  1978. 

Young  v.  New  York  Times  Company 

Civil  Action  No.  77-0984  (D.D.C.) 

Brief. — On  June  9,  1977,  then-Representative  John  Young  filed 
this  action  against  the  New  York  Times  Company  and  the  New 
York  Times  News  Service  which  published  and  transmitted  to  nu- 
merous newspapers  for  publication  a  series  of  articles  which  assert- 
ed that  Congressman  Young  had  engaged  in  certain  illegal  and 
improper  conduct.  John  Crewdson  and  Nicholas  Horrock,  both  re- 
porters for  the  New  York  Times  who  were  involved  in  the  prepara- 
tion of  the  articles  complained  of,  are  also  defendants.  Also  named 
as  defendants  are  Colleen  Gardner,  a  former  employee  of  Congress- 
man Young,  and  her  attorney  Sol  Rosen,  who  are  alleged  to  have 
entered  into  a  conspiracy  with  the  above-named  defendants. 

Congressman  Young's  complaint  asserts  that  the  articles  which 
were  caused  to  be  published  by  the  defendants  were  false  and 
published  with  malice  in  that  the  defendants  knew  that  material 
statements  in  the  article  were  false,  and  the  statements  were  pub- 
lished with  the  intent  of  injuring  him. 

Congressman  Young  also  alleges  that  as  part  of  the  conspiracy 
the  defendants  caused  a  number  of  telephone  conversations  be- 
tween himself  and  others  to  be  intercepted  and  recorded  without 
his  knowledge  in  an  attempt  to  injure  him.  Additionally,  Congress- 
man Young  alleges  that  in  furtherance  of  the  conspiracy  defend- 
ants caused  false  statements  to  be  made  about  him  and  his  activi- 
ties to  the  Federal  Bureau  of  Investigation  and  the  Justice  Depart- 
ment. 

Each  of  the  acts  complained  of  by  Congressman  Young  was  done, 
he  asserts,  for  the  purpose  of  creating  a  lurid  scandal  and  to 
damage  his  private  life  and  his  public  career.  As  damages  Con- 
gressman Young  asks  $1  million  in  general  damages  and  $1  million 
in  punitive  damages. 

On  November  14,  1977,  defendants  Gardner  and  Rosen  filed  their 
answer  to  the  complaint.  As  part  of  their  answer  they  filed  a 
counterclaim  against  Representative  Young  asserting  that  the  com- 
plaint had  been  filed  solely  to  harass  them.  They  ask  for  $2  million 
in  damages. 
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An  order  granting  the  motion  of  plaintiff  to  dismiss  the  counter- 
claim was  filed  on  January  31,  1978. 

On  January  2,  1979,  defendants  Rosen  and  Gardner  moved  for 
summary  judgment. 

Former  Congressman  Young  filed  an  opposition  to  the  motion 
for  summary  judgment  on  January  15,  1979. 

On  January  29,  1979,  defendants  Rosen  and  Gardner  filed  a 
statement  of  facts  in  support  of  their  motion  for  summary  judg- 
ment. 

Status.—  The  case  is  pending  before  the  District  Court. 

Rosen  v.  Young 

Civil  Action  No.  76-1663  (D.D.C.) 

Brief.— On  September  7,  1976,  Sol  Z.  Rosen  filed  this  action  in 
the  United  States  District  Court  for  the  District  of  Columbia.  Mr. 
Rosen,  a  Washington,  D.C.  attorney,  alleged  that  Representative 
John  Young  had,  in  a  press  release,  accused  him  of  making  false 
accusations  about  Representative  Young.  Later,  Mr.  Rosen  amend- 
ed the  complaint  to  include  a  second  count  alleging  that  Repre- 
sentative Young  had  once  again  made  a  statement  to  a  newspaper 
asserting  that  Mr.  Rosen  had  made  misstatements  and  misrepre- 
sentations about  him. 

Congressman  Young  filed  a  motion  to  dismiss  on  July  19,  1978. 
The  motion  was  denied  on  July  27,  1978. 

On  November  6,  1978,  Mr.  Rosen  filed  an  offer  of  judgment  in 
which  he  offered  to  dismiss  the  action  against  Congressman  Young 
in  return  for  a  dismissal  of  the  Congressman's  suit  against  him, 
Young  v.  New  York  Times  et  al,  C.A.  No.  77-894  (D.D.C,  filed  June 
9,  1977).  (A  brief  of  that  case  appears  in  this  report  at  169.) 

On  November  14,  1978,  Congressman  Young  filed  a  response  to 
plaintiffs  offer  of  judgment  opposing  the  filing  of  the  document 
and  suggesting  that  it  be  stricken  from  the  record. 

Status. — The  action  is  pending  before  the  United  States  District 
Court  for  the  District  of  Columbia. 

Gardner  v.  Young 

Civil  Action  No.  77-1435  (D.D.C.) 

Brief. — On  August  22,  1977,  Colleen  Gardner  filed  this  complaint 
in  the  United  States  District  Court  for  the  District  of  Columbia. 
Ms.  Gardner  asserts  that  Congressman  Young  in  two  separate 
statements  to  the  press  made  slanderous  and  defamatory  accusa- 
tions about  her. 

Ms.  Gardner  seeks  $5  million  in  compensatory  damages  and  $5! 
million  in  punitive  damages  for  each  of  the  two  statements. 

Defendant's  motion  to  dismiss  was  denied  on  January  31,  1978. 

Congressman  Young  filed  an  answer  to  the  complaint  on  Febru- 
ary 21,  1978. 

On  November  6,  1978,  Ms.  Gardner  filed  an  offer  of  judgment  in 
which  she  offered  to  dismiss  the  action  against  Congressman 
Young  in  return  for  a  dismissal  of  the  Congressman's  suit  against 
her,  Young  v.  New  York  Times  et  al,  C.A.  No.  77-894  (D.D.C,  filed 
June  9,  1977).  (A  brief  of  that  case  appears  in  this  report  at  162.) 
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On  November  14,  1978,  Congressman  Young  filed  a  response  to 
plaintiffs  offer  of  judgment  opposing  the  filing  of  the  document 
and  suggesting  that  it  be  stricken  from  the  record. 

Status.—  The  action  is  pending  before  the  United  States  District 
Court  for  the  District  of  Columbia. 

Helstoski  v.  Goldstein 

Civil  Action  No.  75-1802  (D.N.J.) 

Brief.— On  October  21,  1975,  then-Representative  Henry  Hel- 
stoski filed  this  suit  as  a  class  action  primarily  seeking  injunctive 
relief  against  the  Office  of  the  United  States  Attorney  for  the 
District  of  New  Jersey  and  Jonathan  Goldstein,  the  United  States 
Attorney  for  that  district,  to  prevent  alleged  violations  of  the  plain- 
tiffs constitutional  rights.  The  complaint  set  out  ''innumerable 
violations  of  due  process  in  the  utilization  of  multiple  Grand 
Juries"  and  "numerous  violations  of  the  plaintiffs  rights  which 
were  occurring  as  a  result  of  an  alleged  investigation  being  con- 
ducted by  the  defendants.  *  *  *"  [Brief  and  Appendix  on  Behalf  of 
Henry  Helstoski — Plaintiff- Appellant  at  1.] 

Mr.  Helstoski  asked  the  court  to  mandate  several  remedial  ac- 
tions including  damages,  the  disqualification  of  the  defendant-pros- 
ecutors relative  to  the  investigation  of  the  plaintiff,  an  injunction 
against  certain  activities  taken  by  the  prosecutors  allegedly  in 
violation  of  the  plaintiffs  rights,  and  the  return  of  numerous  of 
plaintiffs  records  which  had  been  obtained  by  the  defendants. 

On  January  12,  1976,  the  defendants  moved  for  a  dismissal.  On 
June  2,  1976,  an  indictment  was  returned  against  the  plaintiff.  [See 
brief  of  United  States  v.  Helstoski.]  And  6  days  later,  on  June  8, 
1976,  the  defendants'  motion  to  dismiss  in  this  action  was  granted. 

Appeal  was  taken  by  the  plaintiff  to  the  Third  Circuit  Court  of 
Appeals. 

On  March  28,  1977,  the  Court  of  Appeals  issued  its  per  curiam 
opinion  reversing  the  judgment  of  the  District  Court  and  remand- 
ing the  action  for  further  proceedings. 

The  court  concluded  that  certain  of  the  allegations  made  in  Mr. 
Helstoski's  complaint  assert  action  by  the  U.S.  Attorney's  office 
which  are  outside  the  sphere  of  the  proper  elements  of  a  prosecu- 
tor's job.  The  court  particularly  noted  that  Mr.  Helstoski  had  as- 
serted that  the  U.S.  Attorney's  office  deliberately  leaked  false  in- 
formation about  him  in  an  effort  to  injure  him  politically.  This 
type  of  activity,  the  court  declared,  if  it  occurred,  would  "lie  out- 
side of  the  rationale  for  absolute  immunity.  *  *  *  At  most,  it  would 
be  subject  to  a  qualified  good-faith  immunity."  [Helstoski  v.  Gold- 
stein, 552  F.2d  564,  566  (3d  Cir.  1977).] 

On  June  13,  1977,  Mr.  Helstoski  filed  a  motion  in  the  District 
Court  seeking  an  entry  of  a  default  judgment,  a  bar  to  the  use  of 
Government  funds,  and  a  bar  to  the  taking  of  depositions  by 
defendant. 

On  the  same  day,  the  defendant  filed  an  answer  and  a  demand 
for  a  jury  trial. 

On  September  1,  1977,  Mr.  Helstoski's  motion  for  entry  of  default 
judgment  was  withdrawn. 
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On  the  same  day,  Mr.  Helstoski's  motion  to  file  an  amended 
complaint  was  granted. 

The  amended  complaint,  filed  on  September  30,  1977,  sought  a 
declaratory  judgment  that  plaintiffs  rights  under  the  First,  Fifth, 
and  Sixth  Amendments  of  the  U.S.  Constitution  and  the  principles 
of  the  Separation  of  Powers  have  been  violated  as  well  as  $250,000 
in  compensatory  damages  and  an  equal  amount  in  punitive  dam- 
ages, in  lieu  of  the  injunctive  relief  sought  in  the  original  com- 
plaint. 

Status.—  The  case  is  pending  in  the  United  States  District  Court 
for  the  District  of  New  Jersey. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  is 
printed  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977. 

Cervase  v.  Range  I 

No.  79-8132  (Second  Cir.) 

Brief.— On  September  30,  1976,  this  action  was  filed  in  the 
United  States  District  Court  for  the  Southern  District  of  New  York. 

The  complaint  alleges  that  the  defendant  Representative  Charles 
Rangel  has  mailed,  under  his  frank,  and  in  envelopes  printed  at 
Government  expense,  newsletters  and  literature  from  the  Congres- 
sional Black  Caucus. 

Mr.  Cervase  asserts  that  these  mailings  which  he  alleges  causes 
public  money  to  be  spent  for  the  benefit  of  a  private  corporation 
violate  39  U.S.C.  §  3210. 

The  complaint  asks  for  a  declaratory  judgment  that  the  mailings 
violate  the  law,  and  for  an  injunction  prohibiting  Congressman 
Rangel  from  using  his  frank  for  the  mailing  of  Congressional  Black 
Caucus  documents. 

On  March  1,  1977,  Representative  Rangel  filed  a  motion  to  dis- 
miss. As  grounds  he  asserted  that  2  U.S.C.  §  501(e)  denied  the 
jurisdiction  of  the  courts  over  this  subject  matter  and  that  the 
amount  in  controversy  did  not  meet  the  $10,000  threshold  require- 
ment for  diversity  jurisdiction. 

On  November  6,  1978,  District  Judge  Broderick  filed  a  memoran- 
dum order  granting  Congressman  Rangefs  motion  to  dismiss  the 
complaint.  Finding  that  Mr.  Cervase  did  not  have  standing  to  bring 
the  action  and  that  this  lack  of  standing  would  not  be  cured  by  the 
proposed  amendment,  District  Judge  Broderick  denied  Mr.  Cer- 
vase's  motion  to  amend,  along  with  the  dismissal  of  the  complaint. 

The  memorandum  order  noted  that  the  only  injury  alleged  was 
that  the  defendant's  allegedly  illegal  acts  caused  or  would  cause  an 
increase  in  Mr.  Cervase's  Federal  tax  liability  and  therefore  he 
could  have  standing  only  as  a  Federal  taxpayer.  The  holding  that 
Mr.  Cervase  lacked  standing  to  sue  as  a  Federal  taxpayer  was 
based  upon  the  decisions  of  the  Supreme  Court  in  Flast  v.  Cohen, 
392  U.S.  83  (1968)  and  Schlesinger  v.  Reservists  Committee  to  Stop 
the  War,  418  U.S.  208  (1974).  Under  Flast,  Judge  Broderick  noted, 
to  establish  standing,  a  plaintiff  must  show  a  nexus  between  his 
taxpayer  status  and  the  legislation  attacked;  which  legislation 
must  constitute  an  exercise  by  Congress  of  its  power  under  the 
taxing  and  spending  clause  of  Article  I,  Section  8  of  the  Constitu- 
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tion,  and  he  must  establish  a  nexus  between  his  taxpayer  status 
and  an  alleged  constitutional  infringement.  The  memorandum 
order  stated  that  the  Supreme  Court's  decision  in  Reservists  Com- 
mittee indicates  that  the  Flast  test  was  applicable  to  Mr.  Cervase's 
suit  and  that  under  that  test  he  lacked  standing.  The  court  con- 
cluded: 

Reservists  Committee  suggests  that  the  Flast  test  is  to  be 
strictly  applied  to  bar  taxpayer  suits  that  do  not  involve 
allegations  that  a  federal  statute  is  unconstitutional.  Re- 
servists Committee  distinguishes  between  allegedly  uncon- 
stitutional statutes  and  allegedly  unconstitutional  conduct 
of  government  officials.  Alleging  the  former  may  confer 
standing,  but  alleging  the  latter  will  not.  It  would  seem  to 
follow  that  the  mere  allegation  of  illegal  conduct  by  a 
Congressman  does  not  suffice  to  confer  standing  on  a  tax- 
payer. [Cervase  v.  Rangel,  76-4344,  S.D.N.Y.;  Slip  Opinion 
at  7,  this  report  at  317.] 

Mr.   Cervase  filed  a  notice  of  appeal   on  November  21,    1978. 

On  March  7,  1979,  the  appeal  was  dismissed  by  order  of  the 
clerk  of  the  court,  for  failure  to  docket  the  appeal  by  filing  the 
necessary  papers  and  paying  a  docket  fee. 

Status. — The  case  has  been  closed. 

The  complete  text  of  the  memorandum  order  is  printed  in  the 
"Decisions"  section  of  the  report  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  current  to  December  31,  1978. 

United  States  v.  Goldberg 

Cr.  No.  77-33  (D.  Mass.) 

Brief. — Defendants  in  this  case  are,  according  to  the  indictment, 
Blue  Ribbon  Frozen  Food  Corporation,  Inc.  (hereinafter  "Blue 
Ribbon"),  located  in  Hamden,  Conn.,  and  its  wholly  owned  subsidi- 
ary, G  &  G  Packing  Co.,  Inc.  (hereinafter  "G  &  G"),  located  in 
Roxbury,  Mass.,  both  of  whose  principal  business  was  the  process- 
ing and  sale  of  beef  to  the  U.S.  Department  of  Defense,  Defense 
Supply  Agency;  Harry  Goldberg,  as  joint  owner  and  president  of 
both  firms;  David  Frank  Goldberg,  a  joint  owner  of  both  firms,  vice 
president  and  treasurer  of  Blue  Ribbon  and  treasurer  of  G  &  G; 
Stephen  Goldberg,  Fred  Romano,  and  Frank  Ravasini,  all  employ- 
ees of  G  &  G;  and  Manuel  Pacheco,  a  senior  Army  meat  inspector, 
assigned  by  the  Army  to  inspect  meat  for  it  at  G  &  G.  The  indict- 
ment was  returned  by  a  grand  jury  sitting  in  the  district  of  Massa- 
chusetts on  February  2,  1977,  and  a  superseding  indictment  was 
returned  on  March  16,  1977. 

The  indictment  charged  each  defendant  with  one  count  of  violat- 
ing 18  U.S.C.  §371  (conspiracy),  23  counts  of  violating  18  U.S.C. 
§  210  (bribery  and  gratuities),  and  24  counts  of  violating  18  U.S.C. 
§  1001  (concealment).  In  general  the  nonmilitary  defendants  were 
charged  with  providing  Department  of  the  Army  meat  inspectors 
with  bribes  in  exchange  for  their  accepting  from  Blue  Ribbon  and 
G  &  G  lower  grades  of  meat  than  were  called  for  by  Army  regula- 
tions, and  by  accepting  less  costly  cuts  of  meat  which  the  employee- 
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defendants  of  the  firms  had  prepared  to  resemble  more  expensive 
cuts. 

On  March  14,  1977,  pursuant  to  a  plea  bargain  agreement,  Mr. 
Pacheco  pleaded  guilty  to  the  conspiracy  count  of  the  indictment. 
His  disposition  date  was  continued. 

On  April  25,  1977,  defendants  Harry  Goldberg,  Blue  Ribbon,  and 
G  &  G  filed  a  plea  bargain  agreement  in  which  Mr.  Goldberg 
pleaded  guilty  to  the  conspiracy  count  and  one  count  of  bribery, 
and  the  corporations  pleaded  guilty  to  the  conspiracy  count.  Their 
cases  were  continued  for  disposition  until  the  conclusion  of  the 
remainder  of  the  case. 

On  June  24,  1977,  the  Senate  adopted  S.  Res.  205,  95th  Cong.,  1st 
Sess.  (1977),  which  reads  in  part: 

Sec.  4.  That,  Senator  Lawton  Chiles,  Senator  Lowell 
Weicker,  and  Senator  Sam  Nunn  are  authorized  in  re- 
sponse to  subpoenas  duces  tecum;  and  Lester  A.  Fettig, 
Claudia  T.  Ingram,  and  Edward  Roeder  are  authorized  in 
response  to  subpoenas  ad  testificandum;  issued  on  behalf 
of  Ferdinand  Romano,  defendant  in  the  case  of  United 
States  v.  Harry  Goldberg  et  al,  (No.  CH-77-33-C)  pending 
in  the  United  States  District  Court,  District  of  Massachu- 
setts to  appear  together  with  documents  relating  to  the 
consideration  of  Congressional  use  immunity  for  said  de- 
fendant and  to  testimony  taken  under  a  grant  of  such 
immunity,  and  testify  to  and  only  to,  any  alleged  proffers 
of  information  made  by  the  above  named  defendant  or  his 
counsel  to  a  Senator  of  the  United  States  or  an  officer  or 
employee  of  the  United  States  Senate,  any  testimony 
taken  under  a  grant  of  use  immunity  to  said  defendant, 
the  use,  if  any,  of  information  obtained  from  any  such 
proffers  and  to  information,  if  any,  turned  over  to  the 
Department  of  Justice  of  the  United  States  as  a  result  of 
any  such  proffers  or  testimony. 

On  September  26,  1977,  a  plea  bargain  agreement  was  filed,  and 
a  plea  of  guilty  entered  by  David  Frank  Goldberg.  The  action' 
against  him  was  continued  for  disposition  until  the  conclusion  of 
the  rest  of  the  case. 

On  November  9,  1977,  the  court  found  Mr.  Romano  to  be  compe- 
tent to  stand  trial  and  a  trial  by  jury  of  the  charges  against  him 
was  begun  on  November  14,  1977.  On  November  17,  1977,  the  jury 
returned  a  verdict  of  guilty. 

On  December  14,  1977,  the  District  Court  issued  a  memorandum 
and  order  reaffirming  its  earlier  denial  of  Mr.  Romano's  motion  to  \ 
dismiss  the  indictment  or  suppress  evidence  on  the  ground  that  the  i 
Government's  evidence  was  obtained  in  violation  of  his  immunity! 
agreement. 

On  December  28,  1977,  Mr.  Romano  filed  a  notice  of  appeal  of1 
the  guilty  verdict. 

The  indictment  against  Stephen  Ira  Goldberg  was  dismissed  on! 
January  4,  1978.  Also,  on  January  4,  1978,  the  other  defendants! 
were  sentenced.   Defendant  Harry  Goldberg  was  sentenced  to  4 
years  in  prison  on  count  1  and  2  years  in  prison  on  count  2,  to  be| 
served  concurrently  and  fined  $5,000  on  each  of  counts  1  and  2  for ' 
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a  total  fine  of  $10,000.  Defendant  David  Frank  Goldberg  was  sen- 
tenced to  4  years  in  prison  and  fined  $10,000.  Defendant  Frank 
Ravasini  was  sentenced  to  3  years  in  prison  and  fined  $5,000. 
Defendants  Blue  Ribbon  Frozen  Food  Corp.,  Inc.  and  G  &  G  Pack- 
ing Company,  Inc.,  were  both  fined  $10,000. 

On  January  5,  1978,  Mr.  Ravasini  moved  to  revise  his  sentence. 

On  January  8,  1978,  the  indictment  was  dismissed  against  Blue 
Ribbon  Frozen  Food  Corporation,  Inc.  and  G  &  G  Packing  Compa- 
ny, Inc. 

On  January  23,  1978,  a  judgment  and  commitment  order  was 
entered  against  Manuel  Pacheco. 

On  March  25,  1978,  Mr.  Pacheco  moved  to  revise  his  sentence. 

On  May  2,  1978,  Mr.  Ravasini  moved  for  a  reduction  of  his 
sentence.  On  May  3,  1978,  Mr.  Harry  Goldberg  moved  to  reduce 
and  revise  his  sentence  and  Mr.  David  Frank  Goldberg  moved  to 
reduce  his  sentence.  Mr.  Harry  Goldberg's  motions  and  Mr.  David 
Frank  Goldberg's  motion  were  denied  on  May  19,  1978.  Mr.  Pache- 
co's  motion  was  denied  on  June  5,  1978. 

On  August  11,  1978,  the  Court  of  Appeals  for  the  First  Circuit 
issued  an  opinion  in  the  appeal  filed  by  defendant  Romano.  Mr. 
Romano  had  argued  that  the  evidence  adduced  by  the  Government 
at  trial  had  been  obtained  in  violation  of  use  immunity  which  had 
been  granted  to  him  pursuant  to  an  application  by  the  Senate 
Subcommittee  on  Spending  Practices,  Efficiency,  and  Open  Govern- 
ment of  the  Senate  Government  Operations  Committee. 

Before  trial,  the  District  Court  held  a  3-day  hearing  on  Mr. 
Romano's  motion  to  dismiss  the  indictment  or  suppress  evidence  on 
this  ground.  The  court  concluded  that: 

"the  United  States  had  met  the  heavy  burden  imposed  by 
Kastigar  v.  United  States,  406  U.S.  441,  460-62  (1972),  and 
had  shown  that  the  source  of  the  evidence  that  the  Depart- 
ment of  Justice  intended  to  use  in  the  Romano  prosecution 
originated   from   sources   completely   independent   of  Ro- 
mano's immunized  Senate  testimony."  The  district  court 
also  found  that  a  proffer  of  evidence  made  in  October  1975 
by  Romano's  counsel  to  members  of  the  Subcommittee  in 
order  to  obtain  a  grant  of  immunity  was  not  the  source  of 
any  evidence  relied  on  by  the  Government  either  before 
the  grand  jury  or  at  the  trial,  and,  additionally,  that  the 
information  contained  in  the  proffer  was  not  insulated 
from  Government  use  by  the  terms  of  Sec.  6002  or  the 
Kastigar  decision.  [United  States  v.  Romano  No.  78-1046 
(1st  Cir.);  Slip  Opinion  at  2.] 
In  reaching  this  conclusion  the  court  noted  that  Mr.  Romano  had 
been  subpoenaed  to  appear  before  the  subcommittee.  Mr.  Romano, 
asserting  his  Fifth  Amendment  right  against  self-incrimination, 
refused  to  testify.  Subsequently,  Mr.  Romano's  attorney  met  with 
Senator  Lawton  Chiles,  chairman  of  the  subcommittee,  and  Sena- 
tor Lowell  Weicker,  a  ranking  member  of  the  subcommittee.  In 
that  meeting,  Mr.  Romano's  attorney  sought  a  grant  of  use  immu- 
nity from  the  subcommittee  in  exchange  for  his  client  s  testimony. 
Mr.  Romano's  attorney  apparently  gave  the  Senators  some  glimpse 
of  what  his  client's  testimony  would  be.  This  proffer  was  described 
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as  "a  'general'  one  outlining  Romano's  willingness  to  testify  about 
some  practices  of  G  &  G  including  the  substitution  of  inferior  for 
the  specified  cuts."  [Slip  Opinion  at  4.]  (Footnote  omitted.) 

The  next  day,  the  Senators  met  with  the  Justice  Department 
official  who  had  begun  a  criminal  investigation  of  the  defendants 
and  informed  him  of  the  proffers.  Although  the  Justice  Depart- 
ment asked  the  subcommittee  not  to  seek  immunity,  fearing  that 
such  action  might  complicate  its  ability  to  make  its  case,  the  sub- 
committee, on  November  13,  1975,  nonetheless  voted  to  seek  an 
immunity  order.  The  order  was  granted  by  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia  on  November  24,   1975. 

The  subcommittee,  responding  to  a  request  by  the  Attorney  Gen- 
eral, delayed  hearing  Romano's  testimony.  The  Court  of  Appeals 
summarized  the  relevant  events  of  April  and  May  1976  in  this 
manner: 

In  early  April  1976,  a  grand  jury  began  investigation  of 
Romano  and  was  presented  with  depositions  of  Pacheco 
and  Reidinger  and  the  testimony  of  Hoyer-Booth,  Johnson 
and  Kehl.  Romano's  testimony  was  finally  scheduled  for  a 
closed  executive  session  of  the  Subcommittee  on  April  29, 
1976.  Graham  drafted  and  circulated  a  memo  dated  April 
19,  1976,  alerting  his  staff  and  the  DIS  [Defense  Investiga- 
tive Services,  a  branch  of  the  Defense  Department  which 
assisted  the  Senate  Subcommittee  in  its  preliminary  inves- 
tigation] staff  to  the  upcoming  testimony,  and  directing 
them  to  avoid  all  access  or  contact  with  any  reports,  per- 
sonal or  journalistic,  of  the  testimony.  On  April  25,  1976, 
two  DIS  employees  assigned  to  Romano's  case  drafted  a 
memo  summarizing  the  case  against  Romano  as  it  stood 
before  any  testimony  was  taken:  the  memo  refers  to  testi- 
mony of  Edward  Kehl  and  interviews  with  Hoyer-Booth  as 
well  as  other  unnamed  sources,  and  details  the  substitu- 
tion of  cuts  and  bribery  with  which  Romano  was  subse- 
quently charged.  On  April  27,  1976,  two  days  before  Ro- 
mano's scheduled  testimony,  the  Department  of  Justice 
through  the  Attorney  General  received  a  packet  of  materi- 
als from  Senators  Chiles  and  Weicker,  outlining  "all  evi- 
dence and  'leads'  gathered  by  the  subcommittee,  particu- 
larly information  which  may  not  yet  have  come  to  the 
attention  of  the  Justice  Department,  and  which  may  sug- 
gest criminal  wrongdoing  by  Mr.  Romano." 

Finally,  on  April  29,  1976,  Romano  testified  before  the 
Subcommittee.  A  press  conference  on  the  subject  of  the 
hearings,  covering  the  evidence  accumulated  to  date,  was 
held  by  the  Subcommittee  on  May  7,  1976,  and  received 
"fairly  heavy  press  coverage."  Romano  again  testified 
before  the  Subcommittee  at  a  public  session  on  May  13, 
1976.  [Slip  Opinion  at  6-7.] 

18  U.S.C.  §  6002,  the  statute  pursuant  to  which  the  subcommittee 
sought  use  immunity  for  Mr.  Romano  reads,  in  pertinent  part: 
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Whenever  a  witness  refuses,  on  the  basis  of  his  privilege 
against  self-incrimination,  to  testify  or  provide  other  infor- 
mation in  a  proceeding  before  or  ancillary  to — 

******* 

(3)  either  House  of  Congress,  a  joint  committee  of  the 
two  Houses,  or  a  committee  or  a  subcommittee  of  either 
House,  and  the  person  presiding  over  the  proceeding  com- 
municates to  the  witness  an  order  issued  under  this  part, 
the  witness  may  not  refuse  to  comply  with  the  order  on 
the  basis  of  his  privilege  against  self-incrimination;  but  no 
testimony  or  other  information  compelled  under  the  order 
(or  any  information  directly  or  indirectly  derived  from 
such  testimony  or  other  information)  may  be  used  against 
the  witness  in  any  criminal  case,  except  for  a  prosecution 
for  perjury,  giving  a  false  statement,  or  otherwise  failing 
to  comply  with  the  order. 

Mr.  Romano  argued  that  his  proffer  to  the  Senators  was  "other 
information,"  the  use  of  which  is  barred  by  the  statute's  prohibi- 
tion upon  reliance  on  "any  information  directly  or  indirectly  de- 
rived from  such  testimony  or  other  information."  This  assertion 
the  court  rejected,  declaring: 

The  parallel  construction  in  the  phrases  emphasized  above 
indicates  that  the  "such  testimony  or  other  information" 
of  which  derivative  use  is  prohibited,  refers  to  the  "testi- 
mony or  other  information  compelled  under  the  order" 
whose  direct  use  is  banned  in  the  phrase  immediately 
preceding.  By  definition,  a  proffer  cannot  be  considered 
testimony  or  information  compelled  by  an  order  since, 
when  made,  no  order  has  issued.  Nor  can  it  logically  be 
said  that  in  some  sense  a  proffer  is  directly  or  indirectly 
derived  from  subsequent  protected  testimony.  Such  a 
causal  relation  is  chronologically  impossible.  [Slip  Opinion 
at  8-9.] 

Mr.  Romano  also  argued  that  the  effect  of  permitting  use  of  a 
proffer  that  resulted  in  protected  testimony  could  discourage  the 
use  of  the  immunity  statute  by  limiting  or  eliminating  communica- 
tion between  the  attorney  for  a  witness  and  the  investigative  body. 
To  this  argument  the  court  responded: 

Romano  warns  that  such  a  rule  would  burden  the  nego- 
tiations for  immunity  by  imposing  a  great  risk  on  a  proffer 
detailed  enough  to  satisfy  an  investigative  body  that  a 
grant  of  immunity  would  be  in  fair  exchange.  The  immuni- 
ty conferred  on  a  party  who  makes  a  proffer  and  testifies 
under  a  Sec.  6005  order  is  not  transactional  immunity, 
however,  but  use  and  derivative  use  immunity.  The  inves- 
tigative body  does  not  need  to  learn  a  great  deal  about  the 
witness'  expected  testimony  in  order  to  avoid  buying  "a 
pig  in  a  poke":  if  the  latter  testimony  is  useless,  the  scope 
of  the  immunity  will  be  correspondingly  small.  A  general 
and  brief  outline  of  the  areas  in  which  the  potential  wit- 
ness could  aid  the  investigation  might  normally  suffice.  In 
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any  event,  circumspection  will  necessarily  characterize 
proffers  of  testimony  in  return  for  this  limited  immunity: 
when  a  proffer  is  made  there  can  never  be  any  certainty 
that  it  will  result  in  a  grant  of  immunity — this  is  a  fact  of 
life  the  person  seeking  immunity  must  face.  See  United 
States  v.  Rothman,  supra;  United  States  v.  DiMuro,  supra. 
These  factors  help  explain  why  the  proffer  made  in  the 
present  case  by  Romano's  experienced  counsel  was 
couched  in  terms  so  broad  that  the  district  court  felt  if 
served  neither  as  a  direct  nor  indirect  source  of  subse- 
quent Department  of  Justice  inquiry.  [Slip  Opinion  at  9.] 

Turning  next  to  the  question  of  whether  the  Fifth  Amendment 
afforded  greater  protection  to  the  proffer  made  by  Mr.  Romano's 
attorney  to  the  Senators,  the  court  declared  that  the  protection  of 
the  Fifth  Amendment  was  coextensive  with  §  6002.  The  court  noted 
that  Mr.  Romano  was  not  compelled  to  make  the  proffer  to  the 
Senators.  The  court  concluded: 

There  is,  therefore,  no  fifth  amendment  barrier  to  use  of 
any  hint  the  Government  may  have  gleaned  from  the  brief 
encounter  that  Romano's  counsel  voluntarily  had  with 
Senators  Chiles  and  Weicker.  [Slip  Opinion  at  10.] 

Finally,  the  court  rejected  Mr.  Romano's  assertion  that  the  Dis- 
trict Court  had  erred  in  finding  that  the  Government's  case  was 
not  "tainted",  that  is,  derived  in  some  measure  from  the  immu- 
nized testimony  given  to  the  subcommittee,  but  was  instead  derived 
from  independent  and  legitimate  sources. 

On  October  11,  1978,  Chief  Judge  Caffrey  issued  an  order  treat- 
ing a  letter  filed  by  Mr.  David  Frank  Goldberg  on  September  25, 
1978,  as  a  motion  for  reduction  of  sentence  and  denying  said 
motion. 

On  December  18,  1978,  Mr.  Romano  was  ordered  committed  for  a 
period  of  3  years  and  6  months. 

Status. — No  further  action  has  been  taken. 

The  August  11,  1978  decision  of  the  Court  of  Appeals  is  printed 
in  the  "Decisions"  section  of  the  report  of  Court  Proceedings  and 
Actions  of  Vital  Interest  to  the  Congress,   Part  5,  September  15 

1978. 

United  States  ex  rel.  Joseph  v.  Cannon 

No.  78-1618  (D.C.  Cir.) 

Brief. — This  suit  was  filed  March  15,  1977,  by  a  private  citizen 
Joel  D.  Joseph,  pursuant  to  31  U.S.C.  §§  231  and  232  (the  False 
Claims  Act),  which  allows  a  private  citizen  to  file  a  claim  on  behalf 
of  the  United  States  against  any  person  making  a  false  claim  for 
money  upon  the  United  States.  Anyone  convicted  under  Section 
231  shall  pay  and  forfeit  $2,000,  plus  double  the  amount  of  dam 
ages  the  United  States  may  have  suffered  as  a  result  of  the  false 
claim,  as  well  as  the  costs  of  the  suit.  Under  Section  232,  the 
relator  is  required  to  notify  the  Justice  Department  of  the  suit  and 
the  Justice  Department  is  then  allowed  60  days  in  which  to  take 
over  the  case.  If  an  appearance  is  entered  by  the  United  States,  the 
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private  citizen  may  be  awarded  fair  and  reasonable  compensation, 
in  amount  not  exceeding  one-tenth  of  the  amount  recovered,  for 
disclosure  of  information  or  evidence  not  in  the  possession  of  the 
United  States  when  the  suit  was  brought.  If  the  case  is  not  taken 
over  by  the  United  States,  the  relator  may  be  awarded  up  to  one- 
fourth  of  the  amount  recovered  as  compensation  for  his  services. 

Defendant  Howard  W.  Cannon  is  a  U.S.  Senator  from  Nevada. 
Chester  B.  Sobsey,  Administrative  Assistant  to  Senator  Cannon,  is 
also  named  as  a  defendant  in  the  suit. 

The  complaint  alleges  that  from  March  of  1975  to  November 
1976,  defendant  Sobsey  worked  extensively  and  exclusively  on  Sen- 
ator Cannon's  re-election  campaign  or  on  related  tasks  not  part  of 
Senator  Cannon's  official  duties,  and  that  Senator  Cannon  know- 
ingly authorized  and  Sobsey  knowingly  accepted  regular  pay  for 
services  ostensibly  performed  as  Senator  Cannon's  Administrative 
Assistant  during  this  period,  although  such  services  "*  *  *  were 
not  performed  or  otherwise  performed  in  a  perfunctory  or  nominal 
manner."  [Complaint  at  3.]  It  is  further  alleged  by  the  complaint 
that  during  this  period  "*  *  *  and  at  other  times  *  *  *"  Senator 
Cannon: 

had  other  members  of  his  staff  perform  services  to  him 
and  his  family,  which  were  not  part  of  Senator  Cannon's 
official  legislative  and  representational  duties,  but  were 
nevertheless  paid  with  public  funds.  [Complaint  at  3.] 

The  relator's  complaint  contends  that  the  alleged  acts  constitute 
violation  of  31  U.S.C.  §  231. 

On  May  27,  1977,  the  Justice  Department  declined  to  enter  an 
appearance  on  behalf  of  the  United  States. 

On  June  7,  1977,  defendants  filed  a  motion  to  dismiss. 

On  May  25,  1978,  District  Court  Judge  Bryant  filed  a  memoran- 
dum and  order  granting  the  motion  of  defendants  to  dismiss  the 
action.  As  to  plaintiffs  first  claim,  the  court  found  that  it  had  no 
jurisdiction  under  the  terms  of  the  False  Claims  Act,  since  that  act 
denies  jurisdiction  over  private  false  claims  if  the  evidence  or 
information  on  which  the  suit  is  based  was  already  in  the  posses- 
sion of  the  Government.  In  the  instant  case,  the  information  in 
question  was  already  in  the  possession  of  the  Government,  since 
Senator  Cannon  had  filed  with  the  Secretary  of  the  Senate  and 
publicly  disclosed  that  Mr.  Sobsey  was  an  aide  authorized  to  re- 
ceive and  distribute  campaign  contributions. 

In  regard  to  the  claim  of  fraud,  Judge  Bryant  held  that  plaintiff 
had  failed  to  state  a  claim  upon  which  relief  may  be  granted  since 
plaintiff  failed  to  point  to  one  specific  instance  in  which  a  member 
of  Senator  Cannon's  personal  staff  was  paid  out  of  public  income 
for  personal  tasks. 

Mr.  Joseph  filed  a  notice  of  appeal  on  May  26,  1978. 

Status.—  The  appeal  is  pending  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit. 
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United  States  v.  Hanna 

Criminal  No.  77-00607  (D.D.C.) 

Brief— On  October  14,  1977,  the  United  States  filed  an  indict- 
ment against  former  U.S.  Representative  Richard  T.  Hanna.  The 
indictment  consisted  of  40  separate  counts,  and  charged  Hanna 
with  the  violation  of  6  separate  U.S.  statutes;  18  U.S.C.  §  371  (con- 
spiracy to  commit  offense  or  to  defraud  United  States);  18  U.S.C. 
§  201(c)  (1)  and  (2)  (bribery  of  public  officials  and  witnesses);  18 
U.S.C.  §  201(g)  (illegal  gratuity);  22  U.S.C.  §§612,  618  (Foreign 
Agent  Registration  Act);  and  18  U.S.C.  §  1341  (mail  fraud).  Also 
named  as  unindicted  co-conspirators  in  the  indictment  were  Tong 
Sun  Park,  a  citizen  of  the  Republic  of  Korea;  Kim  Hyung  Wook, 
Director  of  the  Korean  Central  Intelligence  Agency  between  1963 
and  1969,  and  Lee  Hu  Rak,  Director  of  the  Korean  Central  Intelli- 
gence Agency  between  1970  and  1973. 

On  December  8,  1977,  defendant  moved  for  dismissal  of  the  in- 
dictment, for  production  of  documents,  for  production  of  all  elec- 
tronic overhearings  or  interceptions  of  his  communications,  and  for 
severance  of  the  counts  of  the  indictment  for  the  purpose  of  trial. 

On  January  9,  1978,  defendant  moved  to  dismiss  the  indictment. 
The  motion  was  heard,  argued  and  taken  under  advisement. 

The  motion  to  dismiss  was  denied  on  February  15,  1978. 

A  plea  agreement  was  filed  on  March  17,  1978.  Defendant  with- 
drew his  plea  of  not  guilty  and  pleaded  guilty  to  count  one. 

On  April  24,  1978,  defendant  was  sentenced  to  not  less  than  6 
months  nor  more  than  30  months  on  count  one.  The  remaining 
counts  were  dismissed. 

Mr.  Hanna  moved  on  July  27,  1978  for  a  reduction  in  his  sen- 
tence, or  alternatively,  for  modification  thereof.  The  motion  was 
denied  on  August  9,  1978.  On  August  21,  1978  Mr.  Hanna  filed  a 
second  motion  for  reduction  of  sentence,  or  alternatively,  for  modi- 
fication of  his  sentence. 

Status.— No  further  action  has  been  taken. 

United  States  v.  Passman 

Criminal  Case  No.  78-30013-01  (W.D.  La.) 

Brief. — Otto  E.  Passman,  former  U.S.  Representative  from  Louisi- 
ana, was  indicted  on  March  31,  1978,  in  U.S.  District  Court  for  the 
District  of  Columbia  on  one  count  of  conspiracy  (18  U.S.C.  §  371), 
three  counts  of  bribery  (18  U.S.C.  §  201  (c)(1)),  and  three  counts  of 
receiving  illegal  gratuities  (18  U.S.C.  §  201(g)). 

The  indictment  is  primarily  based  upon  alleged  activities  carried 
out  by  then-Congressman  Passman  and  Tong  Sun  Park,  named  as 
an  unindicted  co-conspirator,  in  regard  to  the  sale  of  U.S.  rice  to 
Korea  under  the  Food-for-Peace  Program  (PL-480). 

On  April  28,  1978,  Mr.  Passman  was  named  defendant  in  a 
second  indictment  which  charged  him  with  tax  evasion. 

Mr.  Passman  moved  to  consolidate  the  two  indictments  and  on 
June  26,  1978  his  motion  was  granted.  Additionally,  a  motion  by 
Mr.  Passman  to  transfer  the  action  against  him  to  the  United 
States  District  Court  for  the  Western  District  of  Louisiana  was 
granted  on  July  14,  1978. 

On  October  2,  1978,  the  District  Court  denied  Mr.  Passman's 
motion  to  dismiss,  rejecting  his  assertions  that  the  indictment  vio- 
lated his  constitutional  rights.  Mr.  Passman  had  asserted  two  bases 
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for  his  motion  to  dismiss.  First,  he  argued  that  the  indictment 
should  be  dismissed  because  18  U.S.C.  §  201,  applicable  to  all 
counts  in  the  indictment,  was  overbroad  and  so  general,  vague  and 
obscure  as  to  deny  him  his  due  process  rights  under  the  Fifth 
Amendment  and  freedom  of  speech  under  the  First  Amendment. 

As  a  second  allegation,  Mr.  Passman  asserted  that  the  denial  of 
his  motion  to  dismiss  would  put  him  in  double  jeopardy,  subject 
him  to  the  possible  danger  cf  a  compromise  verdict  by  the  jury,  and 
result  in  a  multiplicitous  indictment. 

Subsequently,  on  November  24,  1978,  Mr.  Passman  submitted  a 
new  motion  to  dismiss  asserting  prosecutorial  misconduct  and  over- 
reaching. Mr.  Passman  further  alleged  that  undue  and  unjustified 
delay,  coupled  with  the  resulting  prejudice  to  him,  have  deprived 
him  of  constitutional  rights  including  his  Fifth  Amendment  due 
process  rights. 

On  December  14,  1978,  the  Government  filed  a  motion  for  a  court 
order  that  Mr.  Passman  had  waived  his  right  to  raise  Speech  or 
Debate  clause  objections  to  the  introduction  at  trial  of  all  evidence 
which  the  Government  had  specifically  indicated  would  be  used  at 
trial. 

Mr.  Passman's  motion  to  dismiss  was  denied  and  his  motion  for 
expedited  production  of  various  documents  granted  in  part  and 
denied  in  part  at  a  hearing  on  January  5,  1979.  District  Judge 
Veron  issued  a  written  order  regarding  the  motion  for  expedited 
production  of  documents  on  January  10,  1979,  and  a  memoran- 
dum opinion  explaining  the  reasons  for  the  ruling  on  January  19, 
1979. 

The  trial  began  on  March  5,  1979.  On  March  29,  1979,  several  of 
the  counts  against  Mr.  Passman  were  dismissed.  Mr.  Passman  was  found 
not  guilty  on  all  counts. 

Status.—  The  case  is  pending  before  the  Federal  District  Court 

The  ruling  of  the  District  Court  is  printed  in  the  "Decisions" 
section  of  the  report  Court  Proceedings  and  Actions  of  Vital  Interest 
to  the  Congress,  current  to  December  31,  1978. 

The  opinion  of  the  District  Court  is  printed  in  the     Decisions 
section  of  this  Report  at  305. 

United  States  v.  Diggs 

No.  78-2327  (D.C.  Cir.) 

Brief.— On  March  23,  1978,  Charles  C.  Diggs,  Jr.,  Representative 
for  the  13th  Congressional  District  of  Michigan,  was  indicted  in  the 
U.S.  District  Court  for  the  District  of  Columbia.  Representative 
Diggs  is  charged  with  14  counts  of  violating  18  U.S.C.  §  1341  (Mail 
Fraud)  and  21  counts  of  violating  18  U.S.C.  §  1001  (False  State- 
ment). 

18  U.S.C.  §  1341  reads,  in  pertinent  part: 

Whoever,  having  devised  or  intending  to  devise  any 
scheme  or  artifice  to  defraud,  or  for  obtaining  money  or 
property  by  means  of  false  or  fraudulent  pretenses,  repre- 
sentations, or  promises  *  *  *  for  the  purpose  of  executing 
such  scheme  or  artifice  or  attempting  so  to  do  places  in 
any  post  office  or  authorized  depository  for  mail  matter; 
any  matter  or  thing  whatever  to  be  sent  or  delivered  by 
the  Post  Office  Department,  or  takes  or  receives  there- 
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from,  any  such  matter  or  thing,  or  knowingly  causes  to  be 
delivered  by  mail  according  to  the  direction  thereon,  or  at 
the  place  at  which  it  is  directed  to  be  delivered  by  the 
person  to  whom  it  is  addressed,  any  such  matter  or  thing, 
shall  be  fined  not  more  than  $1,000  or  imprisoned  not 
more  than  five  years,  or  both. 

18  U.S.C.  §  1001   provides  the  same  penalties  for  anyone  who 

in  any  matter  within  the  jurisdiction  of  any  department  or 
agency  of  the  United  States  knowingly  and  willfully  falsi- 
fies, conceals  or  covers  up  by  any  trick,  scheme,  or  device  a 
material  fact,  or  makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to  contain  any 
false,  fictitious  or  fraudulent  statement  or  entity   *  *  * 

The  indictment  alleges  that  Representative  Diggs: 

[D]id  devise  and  intend  to  devise  a  scheme  and  artifice  to 
defraud  the  United  States  of  America,  and  to  obtain 
money  and  property  by  false  and  fraudulent  pretenses, 
representations  and  promises,  which  defendant  Diggs 
knew  would  be  and  were  false  when  made. 

Further  allegations  in  the  indictment  state  that  Representative 

Diggs: 

[I]n  order  to  pay  for  his  personal,  business,  and  House  of 
Representatives  expenses,  would  and  did  divert  and  cause 
to  be  diverted  from  the  Treasury  of  the  United  States  a 
sum  in  excess  of  one  hundred  and  one  thousand  dollars 
($101,000.00)  in  the  form  of  salary  kickbacks  from  certain 
House  of  Representatives  employees  and  payments  to 
others  on  the  House  of  Representatives  payroll  who  per- 
formed no  work  for  the  House  of  Representatives.  [United 
States  v.  Diggs  Cr.  No.  78-142  (D.D.C.)  (Indictment  at  2.)] 

On  April  28,  1978,  Representative  Diggs  filed  a  motion  for  a  bill 
of  particulars,  a  motion  for  discovery  and  inspection,  and  a  motion 
to  dismiss  for  selective  prosecution  counts  5  through  14  and  24 
through  35  of  the  indictment.  In  a  memorandum  in  support  of  the 
motion  to  dismiss,  Congressman  Diggs  asserted  that  although  the 
Justice  Department  was  aware  of  allegations  that  other  Members 
of  Congress  were  involved  in  activities  similar  to  those  alleged 
against  him,  no  prosecution  was  instigated  against  those  other 
Members. 

The  Government  filed  oppositions  to  each  of  the  three  motions 
on  May  5,  1978. 

On  May  9,  1978,  defendant's  motion  to  dismiss  counts  5  through 
14  and  24  through  35  was  heard  and  denied. 

The  case  was  reassigned  from  Judge  Waddy  to  Judge  Gasch  on 
June  9,  1978. 

On  July  25,  1978,  Judge  Gasch  filed  the  findings  of  the  court  for 
the  issuing  of  subpoenas  duces  tecum  to  Robert  V.  Rota,  Postmaster 
of  the  House  of  Representatives,  Edmund  L.  Henshaw,  Jr.,  Clerk  of 
the  House  of  Representatives,  and  Kenneth  R.  Harding,  Sergeant 
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at  Arms  of  the  House  of  Representatives,  or  their  authorized  repre- 
sentatives, and  the  subpoenas  were  issued  on  the  same  day. 

On  September  26,  1978,  the  trial  was  begun.  Congressman  Diggs 
was  found  guilty  on  all  counts  on  October  7,  1978.  He  was  sen- 
tenced on  November  20,  1978  to  3  years  on  each  count,  to  run 
concurrently. 

On  November  24,  1978,  Representative  Diggs  filed  a  notice  of 
appeal. 

Status.—  The  appeal  is  pending  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit. 

Littlejohn  v.  Talmadge 

Civil  Action  No.  C78-1375A  (N.D.  Ga.) 

Brief.—  Charles  Littlejohn,  a  resident  of  Georgia,  filed  this  action 
against  U.S.  Senator  Herman  Talmadge  and  the  United  States 
Senate  in  the  United  States  District  Court  for  the  Northern  Dis- 
trict of  Georgia  on  August  15,  1978. 

Mr.  Littlejohn,  acting  as  his  own  attorney,  asserts  in  a  two  count 
complaint  that  Senator  Talmadge  has  engaged  in  certain  illegal 
and  unlawful  financial  dealings  and  that  the  Senate  investigation 
of  these  activities  is  "self-serving  and  protective  of  its  Members. 

Mr.  Littlejohn  seeks  to: 

"enjoin  said  defendant  Senate  from  further  legislative  acts 
in  which  the  affairs  of  plaintiff  are  affected  so  long  as 
defendant  Talmadge  is  a  sitting  member  of  said  Senate; 
enjoin  Senator  Talmadge  from  engaging  in  acts  as  a 
member  of  said  Senate  in  any  transaction  in  which  the 
affairs  of  plaintiff  are  affected;  enjoin  said  defendant 
Senate  from  continuing  and  conducting  aforesaid  self-serv- 
ing investigation  of  said  defendant  Talmadge;  and  that 
this  Honorable  Court  appoint  an  investigative  body  to  con- 
duct a  proper  and  unbiased  investigation  [of  Senator  Tal- 
madge]." [Littlejohn  v.  Talmadge  (C78-1375A);  complaint 
at  3-4.] 

Mr.  Littlejohn  also  asks  the  court  to  award  him: 

[A]  pro-rata  share  of  all  aforesaid  monies  obtained  in  an 
illegal  and  unethical  manner  by  defendant  Talmadge,  and 
pay  same,  with  interest,  to  Plaintiff  as  his  pro-rata  share 
with  all  taxpayers  of  the  United  States;  along  with  conse- 
quential damages  of  $10,001.00,  to  compensate  said  Plain- 
tiff for  the  corollary  financial  damages  resulting  from  in- 
flation caused  by  the  greater  costs  of  the  Federal  Govern- 
ment and  the  Government  of  the  State  of  Georgia  result- 
ing from  increased  Senate  budgets;  property  acquisition 
costs;  State  budgets;  and  legal  and  administrative  costs 
occasioned  by  the  illegal  and  unethical  acts  of  said  defend- 
ant Talmadge;  and  the  failure  of  defendant  Senate  to  con- 
trol same  and  to  act  accordingly  and  timely;  and  the 
mental  anguish  and  suffering  of  Plaintiff  occasioned  by 
aforesaid  improper  acts  and  failures  to  control  such  acts. 
[Complaint  at  4. ] 
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On  October  3,  1978,  Senator  Talmadge  filed  a  motion  to  dismiss 
the  complaint  on  the  ground  that  the  facts  alleged  in  the  complaint 
fail  to  state  a  claim  upon  which  relief  can  be  granted,  and  that  the 
court  will  not  take  cognizance  of  a  case  involving  the  conduct  of  an 
incumbent  in  the  performance  of  official  duties. 

On  October  17,  1978,  the  United  States  Senate,  by  and  through 
the  U.S.  Attorney  for  the  Northern  District  of  Georgia,  moved  to 
dismiss  the  complaint  on  the  grounds  that  the  court  lacked  juris- 
diction of  the  subject  matter  of  the  complaint. 

On  January  10,  1979,  the  court  issued  an  order  granting  the 
motions  to  dismiss  filed  by  Senator  Talmadge  and  the  United 
States  Senate. 

Accompanying  the  order  was  a  memorandum,  which  summa- 
rized the  contentions  of  the  complaint  and  stated  the  grounds  for 
granting  the  motions  to  dismiss.  As  to  the  motion  to  dismiss  by 
the  United  States  Senate,  the  court  based  its  decision  to  grant  this 
motion  on  the  doctrine  of  sovereign  immunity. 

Turning  to  Senator  Talmadge's  motion  to  dismiss,  the  court 
stated  that  the  Speech  or  Debate  clause  required  granting  that 
motion.  The  court  declared: 

To  read  the  complaint  as  an  attempt  by  plaintiff  to 
stand  in  the  shoes  of  the  public  prosecutor  is  to  invoke  a 
mandatory  rule  of  dismissal.  The  complaint  may  be  read 
more  generally,  however,  to  allege  that  plaintiff  has  been 
injured  by  legislative  action  sponsored  or  supported  by 
defendant  Talmadge  for  illicit  reasons.  This  reading  is 
consistent  with  the  relief  demanded  by  plaintiff,  which  is 
that  defendant  Talmadge  be  enjoined  from  any  legislative 
activity  affecting  plaintiff.  But  this  demand  unmistakably 
demonstrates  that  plaintiff  is  raising  a  challenge  to  mat- 
ters within  the  sphere  of  legitimate  legislative  activity.  As 
the  Supreme  Court  emphasized  in  United  States  v.  John- 
son, 383  U.S.,  at  183,  "the  motives  or  intentions  of  mem- 
bers of  either  House  cannot  be  inquired  into  by  criminal 
proceedings  with  respect  to  anything  they  may  do  or  say 
in  the  House. "  Quoting  Ex  parte  Wason,  L.R.  4  Q.B.  573 
(1869).  That  proscription  applies  equally  to  private  civil 
actions.  Eastland  v.  United  States  Servicemen's  Fund,  421 
U.S.  491,  503  (1975).  Plaintiffs  allegations  of  conflict  of 
interest  authorize  no  exception  to  the  immunity  provided 
by  the  Speech  and  Debate  Clause.  On  the  contrary,  it  is 
allegations  such  as  these  that  the  Clause  is  meant  to 
frustrate  in  the  interests  of  legislative  independence.  As 
Justice  Frankfurter  argued  for  the  Court  in  Tenney  v. 
Brandhove,  341  U.S.  367,  378  (1951), 

In  times  of  political  passion,  dishonest  or  vindic- 
tive motives  are  readily  attributed  to  legislative 
conduct  and  as  readily  believed.  Courts  are  not 
the  place  for  such  controversies. 

That  wisdom  dictates  that  defendant  Talmadge's  motion 
to  dismiss  be  granted.  [Slip  opinion  at  3;  this  report  at 

319-320.1 
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The  court  went  on  to  conclude  that  even  if  Senator  Talmadge 
and  the  United  States  Senate  were  not  entitled  to  immunity,  the 
action  would  still  have  to  be  dismissed  on  the  grounds  that  count 
1  of  the  complaint  is  premature  and  not  ripe  for  adjudication.  On 
this  point  the  court  concluded: 

Whatever  injury  plaintiff  may  suffer  from  the  failure  of 
the  Senate  to  discipline  defendant  Talmadge  is  purely 
hypothetical   since  the  Senate  has  not  yet  so  "failed." 

[Slip  opinion  at  4;  this  report  at  320.] 

The  court  also  concluded  that  the  complaint  should  be  dis- 
missed, because  plaintiff  lacked  standing  as  either  a  citizen  or  a 
taxpayer.  On  the  issue  of  standing,  the  court  stated: 

A  strict  interpretation  of  standing  is  of  special  impor- 
tance "when  the  relief  sought  produces  a  confrontation 
with  one  of  the  coordinate  branches  of  the  Government." 
Schlesinger  v.  Reservists  to  Stop  the  War,  418  U.S.,  at  222. 
That  is  the  case  here  where  plaintiff  asks  the  Court  to 
enjoin  much  of  the  legislative  activity  of  the  Senate  and 
one  of  its  members.  Even  if  the  requirement  of  standing 
could  be  relaxed,  however,  this  action  would  have  to  be 
dismissed  as  nonjusticiable  because  it  squarely  presents  a 
"political  question."  In  elucidating  that  doctrine,  the  Su- 
preme Court  in  Baker  v.  Carr,  369  U.S.,  at  217,  stated  that 
the  key  criterion  is  "a  textually  demonstrable  constitu- 
tional commitment  of  the  issue  to  a  coordinate  political 
department."  The  task  of  investigating  and  disciplining  a 
member  of  the  Senate,  which  plaintiff  petitions  this  Court 
to  undertake,  is  just  so  committed  by  Article  I,  §  5: 

Each  House  may  determine  the  Rules  of  its  pro- 
ceedings, punish  its  Members  for  disorderly  be- 
havior, and  with  the  Concurrence  of  two-thirds, 
expel  a  Member. 

[Slip  opinion  at  5;  this  report  at  321-322.] 

Status. — No  further  action  has  been  taken. 

The  memorandum  and  order  of  January  10,  1979,  of  the  District 
Court  is  printed  in  the  "Decisions"  section  of  this  report  at  317. 

United  States  v.  Clark 

No.  78-207  (W.D.  Pa.) 

Brief.—  Frank  M.  Clark,  former  Congressman  for  the  25th  Con- 
gressional District  of  Pennsylvania,  was  indicted  by  a  Federal 
grand  jury  on  September  5,  1978.  The  indictment,  which  was  filed 
in  the  U.S.  District  Court  for  the  Western  District  of  Pennsylvania, 
charges  Mr.  Clark  with  illegal  acts  while  he  was  a  member  of  the 
U.S.  House  of  Representatives.  Mr.  Clark  was  charged  with  nine 
counts  of  mail  fraud  (18  U.S.C.  §  1341),  one  count  of  perjury  before 
a  grand  jury  (18  U.S.C.  §  1623),  and  three  counts  of  attempting  to 
evade  or  defeat  income  tax  (18  U.S.C.  §  7201). 

The  mail  fraud  counts  are  based  upon  allegations  that  Mr.  Clark 
placed  several  persons  on  the  payroll  of  the  House  of  Representa- 
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tives  as  members  of  his  staff  for  the  purpose  of  paying  them  for 
their  work  in  maintaining,  staffing  and  operating  his  campaign 
headquarters.  Specifically,  the  counts  relate  to  nine  U.S.  Treasury 
checks  sent  by  mail  to  the  individuals  who  were  allegedly  fraudu- 
lently placed  on  the  House  payroll. 

The  perjury  count  consists  of  an  allegation  that  Mr.  Clark,  while 
appearing  before  a  grand  jury  investigating  his  activities,  denied 
that  he  had  received  any  monies  of  any  sort  other  than  his  Con- 
gressional salary  and  income  from  stocks  he  may  have  owned, 
when  he  knew  that  was  not  the  case. 

On  September  12,  1978,  Mr.  Clark  filed  a  motion  for  a  bill  of 
particulars,  which  requested  that  the  Government  state  the  theory 
or  theories  which  form  the  basis  of  its  proof  of  the  alleged  addition- 
al taxable  income,  and,  if  based  on  specific  items  of  income  alleged- 
ly not  included  in  his  tax  returns  for  the  years  1972,  1973  and  1974, 
that  the  Government  state  the  source  of  said  income,  the  amounts 
allegedly  paid,  and  the  date  of  each  alleged  payment. 

On  September  29,  1978,  United  States  District  Judge  Snyder 
issued  an  order  granting  the  motion  for  a  bill  of  particulars  inso- 
far as  it  requested  the  sources  and  amounts  of  the  specific  items  of 
income  allegedly  not  included  in  Mr.  Clark's  income  tax  returns  for 
the  years  in  question.  In  a  brief  opinion  filed  with  the  order,  Judge 
Snyder  noted  that  the  Government  had  indicated  to  counsel  for 
Mr.  Clark,  in  a  conference  subsequent  to  the  motion,  that  it  was 
relying  on  the  specific  items  theory.  Since  Mr.  Clark  was  not  made 
aware,  from  the  face  of  the  indictment,  of  the  specific  items  which 
the  Government  intended  to  use  to  support  its  theory  of  income  tax 
evasion,  a  bill  of  particulars  should  be  filed  specifying  the  specific 
items  in  each  count  of  the  indictment  on  which  it  will  rely  to  prove 
the  amount  of  additional  income  tax  that  was  allegedly  evaded  and 
the  source  of  those  items.  However,  Judge  Snyder  held  that  it  was 
not  necessary  for  them  to  set  forth  the  dates  of  the  payment  as  it 
need  not  weave  the  information  at  its  command  into  the  fully 
integrated  trial  theory. 

On  February  13,  1979,  Mr.  Clark  withdrew  his  plea  of  not  guilty 
and  entered  a  plea  of  guilty  to  counts  1  (mail  fraud)  and  11 
(income  tax  evasion). 

Status.—  The  case   is   pending  before  the  U.S.   District  Court. 

The  District  Court  opinion  of  September  29,  1978,  is  printed  in 
the  "Decisions"  section  of  the  report  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  current  to  December  31,   1978. 

United  States  v.  Flood 

Cr.  No.  78-543  (D.D.C.)  and  Cr.  No.  78-561  (D.D.C.) 

Brief. — On  September  5,  1978,  an  indictment  was  filed  in  the 
United  States  District  Court  for  the  Central  District  of  California 
against  Congressman  Daniel  J.  Flood.  The  three-count  indictment 
charges  Congressman  Flood  with  perjury  before  the  U.S.  District 
Court  for  the  Central  District  of  California  and  before  a  Federal 
grand  jury  (18  U.S.C.  §  1623). 

The  case  was  transferred  to  the  U.S.  District  Court  for  the  Dis- 
trict of  Columbia  on  October  18,  1978. 
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On  October  12,  1978,  a  10-count  indictment  against  Representa- 
tive Flood  was  filed  in  the  United  States  District  Court  for  the 
District  of  Columbia.  In  the  indictment,  he  was  charged  with  one 
count  of  conspiracy  (18  U.S.C.  §  371)  and  nine  counts  of  bribery  and 
aiding  and  abetting  bribery  (18  U.S.C.  §§  201,  202). 

On  October  18,  1978,  the  indictment  which  had  been  filed  in 
California  was  transferred  to  the  U.S.  District  Court  for  the  Dis- 
trict of  Columbia. 

The  two  indictments  were  consolidated  on  October  23,  1978. 

On  January  4,  1979,  the  District  Court  issued  a  Memorandum- 
Order  ruling  on  several  pre-trial  motions  filed  by  the  Government 
and  the  defense.  Among  them  was  a  motion  to  dismiss  based  on 
Representative  Flood's  assertion  that  the  Speech  or  Debate  clause 
required  dismissal  of  the  indictment  "in  view  of  the  gross  intru- 
sions of  the  Executive  into  legislative  areas."  [Memorandum  of 
Defendant  Flood  Concerning  the  Effect  of  The  Speech  or  Debate 
Clause  Upon  The  Government's  Case  at  6.] 

Additionally  Representative  Flood  had  moved  for  a  continuance 
until  the  Supreme  Court  had  rendered  its  decision  in  United 
States  v.  Helstoski,  570  F.2d  511  (3d  Cir.  1977)  cert,  granted,  47 
U.S.L.W.  3401  (U.S.  Dec.  12,  1978)  (No.  78-846),  [See  brief  in  this 
report  at  30.],  another  action  involving  an  assertion  of  Speech  or 
Debate  clause  immunity.  o 

In  response  to  this  motion  the  court  stated: 

Since  certiorari  was  granted  very  recently,  it  is  unlikely 
that  a  decision  will  be  reached  on  this  case  during  the 
current  term.  While  the  decision  could  alter  the  ruling 
stated  by  the  Supreme  Court  in  United  States  v.  Brewster, 
408  U.S.  501  (1972),  in  the  Court's  view  it  would  be  unwise 
to  continue  this  case  indefinitely  on  the  assumption  that 
the  ruling  by  the  Supreme  Court  in  the  Brewster  case  is 
no  longer  law.  [Slip  Opinion  at  3;  this  report  at  327.] 

In  addressing  Representative  Flood's  motion  to  dismiss  on 
Speech  or  Debate  clause  grounds,  the  court  declined  to  dismiss 
for  the  reasons  set  forth  by  the  court  in  its  statement  refusing 
discovery  by  the  defense  of  the  grand  jury  minutes.  Representa- 
tive Flood  sought  access  to  those  minutes  in  an  effort  to  deter- 
mine whether  they  showed  that  testimony  had  been  taken  by  the 
grand  jury  in  violation  of  the  Speech  or  Debate  clause. 

In  denying  access  to  the  grand  jury  minutes,  the  court  stated 
that  under  its  view  of  United  States  v.  Calandra,  414  U.S.  338 
(1974);  United  States  v.  Brewster,  408  U.S.  501  (1972);  United  States 
v.  Johnson,  383  U.S.  169  (1966);  and  United  States  v.  Costello,  350 
U.S.  359  (1976),  those  minutes  were  "not  material  to  this  issue  to  be 
tried  under  this  indictment."  [Slip  Opinion  at  5;  this  report  at  329.] 

The  court  went  on  to  deal  at  length  with  other  discovery  mat- 
ters sought  by  the  defense. 

On  January  15,  1979,  the  jury  was  selected.  Also  on  that  date, 
the  court  granted  the  Government's  oral  motion  to  dismiss  counts 
3  and  4  of  the  indictment  and  a  portion  of  count  one,  the  conspir- 
acy count. 
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On  January  25,  1979,  the  court  granted  another  oral  motion  of 
the  defendant  to  dismiss  under  count  one  of  the  indictment,  one 
of  the  overt  acts. 

On  February  3,  1979,  a  mistrial  was  declared  by  the  court  when 
the  jury  stated  that  it  was  unable  to  reach  a  verdict. 

On  February  12,  1979,  Representative  Flood  filed  a  motion  for 
judgment  of  acquittal. 

On  February  16,  1979,  Representative  Flood  filed  a  motion  to 
enjoin  the  investigation  of -jurors  by  the  Department  of  Justice 
and  to  have  any  necessary  inquiry  conducted  by  the  court  in 
public  session  to  be  in  accordance  with  Rule  606  of  the  Federal 
Rule  of  Evidence. 

In  a  memorandum  and  order  filed  by  the  court  on  February  27, 
1979,  the  court  denied  the  motion  for  judgment  of  acquittal  and 
the  motion  to  enjoin  the  Department  of  Justice.  Notice  of  appeal 
from  the  denial  of  the  motion  to  enjoin  the  Department  of  Justice 
was  filed  on  the  same  day. 

Status. — A  tentative  trial  date  has  been  set  by  the  court  for  the 
first  3  weeks  in  June. 

The  complete  text  of  the  memorandum-order  of  the  District 
Court  is  printed  in  the  "Decisions"  section  of  this  report  at  325. 

United  States  v.  Eilberg 

Cr.  No.  78-311  (E.D.  Pa.) 

Brief. — On  October  24,  1978,  an  indictment  was  filed  in  the 
United  States  District  Court  for  the  Eastern  District  of  Pennsylva- 
nia, in  which  Joshua  Eilberg,  United  States  Representative  from 
Pennsylvania  was  charged  with  a  violation  of  18  U.S.C.  §  203(a). 
Under  that  section,  it  is  illegal  for  any  Member  of  Congress,  except 
as  provided  by  law,  to  receive  directly  or  indirectly,  or  agree  to 
receive,  or  ask,  demand,  solicit,  or  seek  any  compensation  for  any 
services  rendered  or  to  be  rendered,  either  by  himself  or  another, 
in  relation  to  any  proceeding,  application,  request  for  a  ruling  or 
other  determination,  contract,  claim,  controversy,  charge,  accusa- 
tion, arrest,  or  other  particular  matter  in  which  the  United  States 
is  a  party  or  has  a  direct  and  substantial  interest,  before  any 
department,  agency,  court-martial,  officer,  or  any  civil,  military,  or 
naval  commission. 

The  indictment  specifically  alleged  that  from  approximately 
April  1975  to  December  1977,  Representative  Eilberg,  while  he  was 
a  Member  of  Congress,  unlawfully  and  knowingly,  directly  and 
indirectly  received  and  agreed  to  receive  compensation  from  the 
Hahnemann  Medical  College  and  Hospital  of  Philadelphia  (herein- 
after "Hahnemann"),  in  violation  of  18  U.S.C.  §  203(a).  The  Govern- 
ment charged  in  the  indictment  that  the  alleged  compensation  was 
for  services  rendered  and  to  be  rendered  by  Congressman  Eilberg, 
by  members  of  law  firms  in  which  he  was  a  partner  and  by  another 
U.S.  Representative  from  Pennsylvania,  Daniel  J.  Flood.  The  al- 
leged services  related  a  $14.5  million  grant  which  Hahnemann  was 
seeking  from  the  Community  Services  Administration,  an  antipov- 
erty  agency  of  the  executive  branch  of  the  U.S.  Government. 

On  November  1,  1978,  Congressman  Eilberg  entered  a  plea  of  not 
guilty. 
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On  December  4,  1978,  Representative  Eilberg  moved  for  a  change 
of  venue,  to  dismiss  the  indictment,  and  for  a  bill  of  particulars. 

On  December  18,  1978,  the  Government  moved  for  production 
and  inspection  of  telephone  records.  On  December  27,  1978,  the 
District  Court  granted  the  Government's  motion  and  ordered  a 
copy  of  the  order  granting  the  motion  to  be  served  on  the  Honor- 
able Edmund  L.  Henshaw,  Clerk  of  the  U.S.  House  of  Representa- 
tives. 

On  January  2,  1979,  a  motion  to  quash  the  subpoena  duces 
tecum  authorized  on  December  27,  1978,  was  filed  along  with  a 
memorandum  of  points  and  authorities  by  the  Clerk  of  the  House. 

On  January  23,  1979,  the  court  issued  an  order  withdrawing  the 
Government's  motion  for  production  and  inspection  of  telephone 
records  prior  to  trial. 

On  January  31,  1979,  Representative  Eilberg  filed  a  motion  for 
leave  to  intervene  in  the  proceedings  relating  to  the  motion  to 
quash  the  subpoena  duces  tecum,  filed  by  the  Clerk  of  the  House. 
Representative  Eilberg  asserted  in  his  motion  that  the  subpoenaed 
materials  were  documents  and  records  protected  from  compelled 
production,  disclosure  and  use  under  the  Speech  or  Debate  clause 
of  the  United  States  Constitution. 

On  February  1,  1979,  Representative  Eilberg  filed  a  motion  to 
quash  the  subpoena  authorized  on  December  27,  1978,  and  a 
memorandum  of  law  in  support  of  this  motion. 

On  February  8,  1979,  a  superseding  indictment  was  filed  against 
Representative  Eilberg.  The  indictment  contained  an  additional 
count  which  charged  the  Congressman  with  further  violation  of 
18  U.S.C.  Section  203(a).  Among  other  things  the  court  charged 
that  Representative  Eilberg  knowingly  agreed  to  receive  compen- 
sation, directly  and  indirectly,  from  Hahnemann. 

On  February  5,  1979,  two  memorandas  and  orders  were  filed  by 
the  court.  The  first  granted  Representative  Eilberg's  motion  to 
suppress  evidence  with  respect  to  his  testimony  before  the  Ethics 
Committee,  and  denied  his  motion  with  respect  to  expected  testi- 
mony of  Stephen  B.  Elko. 

In  regards  to  Representative  Eilberg's  testimony  before  the 
Ethics  Committee  the  court  stated: 

It  might  be  argued  that,  since  the  testimony  of  the 
defendant  before  the  Ethics  Committee  related  to  18 
U.S.C.  Section  203,  such  testimony  is  beyond  the  scope  of 
legislative  activity  and  is  not  protected  by  the  Speech  or 
Debate  Clause.  The  Committee,  however,  was  engaged  in 
the  very  function  the  Speech  or  Debate  Clause  protects— 
the  right  of  Congress  to  preserve  its  independence  by 
disciplining  its  own  members.  This  right  to  discipline  is 
one  of  the  matters  "which  the  Constitution  places  within 
the  jurisdiction  of  either  House."  Gravel,  supra,  408  U.S. 
at  626,  92  S.Ct.  at  2627.  Therefore,  we  find  that  defend- 
ant's testimony  before  the  Ethics  Committee  is  protected 
by  the  Speech  or  Debate  Clause. 

Finally,  the  argument  that  the  defendant's  testimony 
before  the  Ethics  Committee  should  be  available  to  the 
government  for  impeachment  purposes  on  cross-examina- 
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tion,  even  though  the  Speech  or  Debate  Clause  would 
prohibit  its  use  as  substantive  evidence,  appears  to  have 
been  answered  by  our  Third  Circuit  in  its  decision  con- 
cerning proceedings  before  the  grand  jury  in  this  case.  In 
re  Grand  Jury  Investigation  ("A",  Intervenor),  587  F.2d  589 
(3d  Cir.  1978).  The  Court  held  that  the  Speech  or  Debate 
privilege  prohibits  any  use  of  protected  material,  since 
the  privilege  "is  at  its  core  a  use  privilege."  Id.  at  596.  As 
Judge  Gibbons  stated: 

Unlike  a  violation  of  the  Fourth  Amendment 
which  the  Calandra  Court  held  to  be  a  past  abuse 
and  thus  the  lawful  basis  for  subsequent  grand 
jury  questioning,  it  is  the  very  act  of  questioning 
that  triggers  the  protections  of  the  Speech  or 
Debate  Clause. 

Ia\  at  598. 

[Slip  Opinion  at  3-4,  this  report  at  337-338.] 

In  denying  the  motion  to  suppress  Stephen  B.  Elko's  expected 
testimony,  the  court  stated: 

We  find  that  the  expected  testimony  of  Mr.  Elko  is  not 
protected  by  the  Speech  or  Debate  Clause.  This  testimony 
does  not  pertain  to  legislative  activity.  It  does  concern 
actions  with  the  executive  branch  of  government  for  the 
purpose  of  effectuating  the  release  of  grant  funds  from 
CSA  to  Hahnemann.  It  is  the  type  of  legislator-to-execu- 
tive contact  which  the  Supreme  Court  has  found  not  to 
be  protected  by  the  Speech  or  Debate  Clause.  Brewster, 
supra.  As  the  Court  there  stated: 

It  is  well  known,  of  course,  that  Members  of 
the  Congress  engage  in  many  activities  other 
than  the  purely  legislative  activities  protected  by 
the  Speech  or  Debate  Clause.  These  include  a 
wide  range  of  legitimate  "errands"  performed  for 
constituents,  the  making  of  appointments  with 
Government  agencies,  assistance  in  securing 
Government  contracts  *  *  *. 

Id.  408  U.S.  at  513,  92  S.Ct.  at  531.  Again,  in  Gravel,  supra, 
the  Court  stated: 

That  Senators  generally  perform  certain  acts  in 
their  official  capacity  as  Senators  does  not  neces- 
sarily make  all  such  acts  legislative  in  nature. 
Members  of  Congress  are  constantly  in  touch 
with  the  Executive  Branch  of  the  Government 
and  with  administrative  agencies — they  may 
cajole,  and  exhort  with  respect  to  the  administra- 
tion of  a  federal  statute — but  such  conduct, 
though  generally  done,  is  not  protected  legisla- 
tive activity. 
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[Slip  Opinion  at  5-6,  this  report  at  339.] 

The  second  memorandum  and  order  filed  by  the  court,  denied 
Representative  Eilberg's  motion  to  dismiss  the  indictment;  grant- 
ed his  motion  for  a  bill  of  particulars,  but  only  as  to  certain 
particulars  and  denied  it  in  all  other  respects;  reserved  ruling  on 
his  motion  for  a  change  of  venue;  and  noted  that  his  motion  for 
discovery  was  moot  because  the  government  had  represented  to 
the  court  that  it  had  made  available  to  Congressman  Eilberg  all 
discoverable  material. 

On  February  20,  1979,  Representative  Eilberg  filed  a  motion  to 
dismiss  the  superseding  indictment  along  with  a  memorandum  in 
support  of  his  motion  to  dismiss;  and  a  supplemental  motion  to 
dismiss  count  two  of  the  superseding  indictment,  along  with  a 
memorandum  of  law  in  support  of  his  supplemental  motion  to 
dismiss  that  count. 

On  the  same  date,  Representative  Eilberg  also  filed  a  motion  to 
intervene  in  a  trial  subpoena  duces  tecum  directed  to  the  Library 
of  Congress  and  for  an  order  quashing  such  subpoena.  In  his 
motion,  Representative  Eilberg  claimed  that  he  had  been  in- 
formed of  the  service  of  a  trial  subpoena  duces  tecum  by  the 
Government  upon  the  Library  of  Congress  seeking  certain  written 
opinions  prepared  by  counsel  with  the  American  Law  Division, 
for  use  by  him  when  he  was  a  member  of  Congress.  Representa- 
tive Eilberg  claimed  in  his  motion  that  the  opinion  letters  were 
prepared  and  issued  pursuant  to  an  attorney-client  relationship, 
between  him  and  counsel  for  the  American  Law  Division  and  that 
he  had  a  right  to  intervene  to  prevent  the  Department  of  Justice 
from  violating  his  attorney-client  privilege. 

On  February  22,  1979,  the  Government  filed  a  memorandum  of 
law  on  the  admissability  of  the  reports  of  the  Library  of  Con- 
gress; the  court  granted  the  motion  of  the  Government  to  dismiss 
the  indictment  filed  against  Representative  Eilberg  on  October  24, 
1978;  and  a  motion  and  order  dismissing  count  II  of  the  supersed- 
ing indictment  was  filed. 

On  February  23,  1979,  the  Clerk  of  the  House  on  behalf  of  the 
Director  of  the  Congressional  Research  Service  and  the  Chief  of  the 
American  Law  Division  filed  a  motion  with  the  court  to  quash  the 
subpoena  duces  tecum  directed  to  the  Library  of  Congress.  The 
basis  of  the  motion  to  quash  was  that  the  documents  sought  by  the 
subpoena  were  within  the  parameters  of  the  speech  or  debate 
protection  as  recognized  by  the  judiciary. 

On  the  same  day,  an  order  was  filed  by  the  court  which,  among 
other  things,  denied  Representative  Eilberg's  supplemental  motion 
to  dismiss  the  superseding  indictment;  granted  his  motion  to  inter- 
vene in  connection  with  the  motion  to  quash  the  subpoena  duces 
tecum  to  the  Library  of  Congress;  and  denied  his  motion  for  a 
change  of  venue. 

Also  on  that  date,  the  court  issued  an  order  which  denied  the 
motion  of  the  Congressional  Research  Service  to  quash  the  subpoe- 
na duces  tecum  for  correspondence  between  it  and  Representative 
Eilberg. 

On  February  26,  1979,  Representative  Eilberg  changed  his  plea  to 
guilty  to  count  II.  A  judgment  and  commitment  order  was  entered 
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which  fined  him  ten  thousand  dollars  and  placed  him  on  probation 
for  five  years. 

Status. — No  further  action  has  been  taken. 

The  full  text  of  the  February  15,  1979  memorandum  and  order  is 
printed  in  the  "Decisions"  section  of  this  report  at  335. 

In  re  Japanese  Electronic  Products  Antitrust  Litigation 
M.D.L.  No.  189  (E.D.Pa.) 

Brief. — On  July  27,  1978,,  during  the  course  of  this  multidistrict 
antitrust  action  in  the  United  States  District  Court  for  the  Eastern 
District  of  Pennsylvania  involving  various  American  and  Japanese 
corporations  involved  in  the  manufacture  of  electronic  products, 
two  notices  of  taking  the  deposition  of  Bernard  Nash,  an  attorney 
who  had  been  retained  by  Zenith  Radio  Corporation,  were  filed. 
The  first  notice,  which  was  filed  by  defendant  Motorola,  Inc., 
sought,  inter  alia:  any  documents  relating  to  remarks  concerning 
Motorola  made  by  Senator  Robert  B.  Morgan  on  the  Senate  floor 
on  June  27,  1978;  any  documents  relating  to  the  identity  of  anyone 
who  communicated  with  Senator  Morgan  or  his  staff  concerning 
Motorola;  all  documents  communicated  to  any  member  or  employ- 
ee of  the  legislative  or  executive  branch  of  Government,  including 
but  not  limited  to  the  Antitrust  Subcommittee  of  the  Senate  Judici- 
ary Committee,  Senator  Morgan  or  members  of  his  staff,  the  De- 
partment of  Justice,  or  the  Securities  Exchange  Commission;  and 
all  documents  relating  to  any  communication  relating  to  Motorola 
between  Mr.  Nash  or  his  law  firm  and  any  member,  employee, 
official  or  agency  of  the  legislative  or  executive  branch  of  the 
Government  since  January  1976.  The  second  notice,  which  was 
filed  by  several  corporate  defendants,  Toshiba,  Matsushita,  Hitachi, 
Sanyo  and  Sears,  sought,  inter  alia,  various  types  of  documents 
relating  to  communications  with  any  governmental  body.  Subpoe- 
nas duces  tecum  were  served  on  Mr.  Nash  on  July  28,  1978.  Mr. 
Nash  moved  for  a  protective  order  on  August  2,  1978. 

The  group  of  defendants  who  had  served  the  second  subpoena 
served  a  modified  subpoena  of  narrowed  scope  on  Mr.  Nash  on 
August  24,  1978,  upon  the  instruction  of  the  court  at  a  pretrial 
conference  held  on  August  16,  1978. 

On  August  28,  1978,  Senator  Robert  Morgan  filed  a  motion  to 
intervene  as  intervenor  of  right.  Senator  Morgan  sought  to  inter- 
vene in  order  to  assert  that  the  subpoenas  infringe  upon  the  inves- 
tigatory authority  of  the  Senate.  To  enforce  the  subpoenas,  Senator 
Morgan's  motion  stated,  would  seriously  inhibit  the  right  of  a 
Member  of  Congress  to  investigate  coterminous  legislative  activity 
by  deterring  and  chilling  a  citizen's  willingness  to  provide  informa- 
tion voluntarily  or  petition  the  Government  for  redress  of  griev- 
ances. 

On  October  4,  1978,  Senator  Morgan  filed  an  amended  motion  to 
intervene  as  intervenor  of  right  and  an  affidavit  in  support  of  the 
motion.  Senator  Morgan  asserted  that  information  supplied  to  him 
by  Mr.  Nash  was  privileged  by  the  Speech  or  Debate  clause  of  the 
U.S.  Constitution  and  that  the  subpoenas  should  be  quashed  inso- 
far as  they  seek  any  testimony  or  correspondence  by  Mr.  Nash 
with  Senator  Morgan  or  members  of  his  staff. 

Senator  Morgan's  motion  to  intervene  was  granted  on  October  4, 
1978. 

Status.— The  case  is  pending  in  the  District  Court. 


DECISIONS 


United  States  District  Court  for  the  District  of 
Columbia 

Civil  Action  No.  516-69 

Alan  McSurely,  et  al.,  plaintiffs, 

v. 

Herbert  H.  McAdams,  II,  et  al.,  defendants. 

Memorandum  and  Order 

This  matter  is  before  the  court  on  plaintiffs'  motion 
for  substitution  and  defendants'  suggestion  of  dismissal 
as  to  deceased  defendants  McClellan,  Adlerman,  and 
Brick.  On  August  30,  1977,  the  plaintiffs  herein  moved 
this  court  for  an  order  substituting  as  a  party  defendant 
Mrs.  Mary  Brick  in  place  of  her  husband  John  Brick, 
and  further  substituting  as  a  party  defendant  Mrs. 
Evelyn  Adlerman  in  place  of  her  husband  Jerome  S. 
Adlerman.  The  federal  defendants  opposed  this  on  the 
grounds  that  the  motion  for  substitution  was  both  un- 
timely and  improper,  and  they  seek  dismissal  of  the 
action  as  to  defendants  McClellan,  Brick,  and  Adlerman 
because  no  cause  of  action  survived  their  deaths. 

The  issue  of  substitution  may  be  easily  resolved.  Sub- 
stitution of  parties  because  of  death  is  controlled  by 
Rule  25(a)(1)  of  the  Federal  Rules  of  Civil  Procedure. 
Rule  25(a)  provides: 

(1)  If  a  party  dies  and  the  claim  is  not  thereby 
extinguished,  the  court  may  order  substitution  of 
the  proper  parties.  The  motion  for  substitution  may 
be  made  by  any  party  or  by  the  successors  or  repre- 
sentatives of  the  deceased  party  and,  together  with 
notice  of  hearing,  shall  be  served  on  the  parties  as 
provided  in  Rule  5  and  upon  persons  not  parties  in 
the  manner  provided  in  Rule  4  for  the  service  of 
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summons,  and  may  be  served  in  any  judicial  dis- 
trict. Unless  the  motion  for  substitution  is  made  not 
later  than  90  days  after  the  death  is  suggested  upon 
the  record  by  service  of  a  statement  of  the  fact  of 
the  death  as  provided  herein  for  the  service  of  the 
motion,  the  action  shall  be  dismissed  as  to  the  de- 
ceased party. 

The  issue  here  is  whether  the  suggestion  of  death  upon 
the  record  required  by  the  rule  was  accomplished  when 
plaintiffs  received  notification  in  various  manners  of 
the  death  of  defendants  Brick  and  Adlerman.  The 
United  States  Court  of  Appeals  for  the  District  of  Co- 
lumbia Circuit  addressed  this  precise  point  in  Rende  v. 
Kay,  415  F.2d  983,  985-86  (1969),  holding  that  to  trigger 
a  motion  to  substitute  parties  there  is  the  "requirement 
that  a  suggestion  of  death  identify  the  representative  or 
successor  of  an  estate  who  may  be  substituted  as  a 
party  for  the  deceased  before  Rule  25(a)(1)  may  be  in- 
voked by  those  who  represent  or  inherit  from  the  de- 
ceased." 415  F.2d  at  986. 

In  the  instant  case  there  was  no  suggestion  of  death 
upon  the  record  until  receipt  of  the  letter  of  August  17, 
1977,  from  Deputy  Solicitor  General  Friedman.  Until 
that  time  there  had  been  no  identification  of  any  per- 
sonal representative  or  of  the  widows  of  these  defend- 
ants in  a  manner  that  would  permit  service.  Defend- 
ants' argument  that  substitution  is  improper  at  this 
point  because  the  identity  of  the  defendants'  legal  rep- 
resentatives remains  unsettled  is  not  well  taken.  Were 
this  so,  the  ninety  day  period  of  Rule  25(a)(1)  would  still 
not  have  begun.  Furthermore,  as  Rende  v.  Kay  ,  415 
F.2d  at  986,  indicates,  a  successor  of  an  estate  as  well  as 
a  legal  representative,  is  proper  for  purposes  of  substi- 
tution. See  also  McSurely  v.  McAdams,  No.  78-1916 
(D.C.  Cir.  September  20,  1978)  (suggestion  that  transfer- 
ee of  assets  of  estate  may  also  be  proceeded  against). 
Moreover,  no  circumstances  appear  which  would  make 
such  a  substitution  at  this  stage  unfair.  Plaintiffs' 
motion  for  substitution  of  parties  is  therefore  granted. 

One  requirement  of  Rule  25(a)(1)  is  that  the  party's 
death  not  extinguish  the  claim,  and  that  is  the  basis  for 
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defendants'  suggestion  of  dismissal.  Defendants  argue 
that  constitutional  rights  are  personal  rights,  cf.  Single- 
ton v.  Wulff,  428  U.S.  106  (1976),  and  that  the  violation 
of  such  rights  constitutes  personal  injuries.  See  Almond 
v.  Kent,  459  F.2d  200,  204  (4th  Cir.  1972).  Based  on  the 
District  of  Columbia  survival  statute,  D.C.  Code  §  12- 
101,  and  cases  which  seemingly  permit  recovery  only  for 
pecuniary  losses  for  personal  injuries,  Coleman  v. 
Moore,  108  F.  Supp.  425,  427  (D.D.C.  1952),  Soroka  v. 
Deloff,  93  F.  Supp.  642,  644  (D.D.C.  1950),  defendants 
conclude  that  recovery  here  is  limited  to  pecuniary 
damages.  Because  pecuniary  losses  have  not  been  al- 
leged for  the  actions  which  remain  at  issue,  defendants 
maintain  that  the  action  abates  by  operation  of  the 
survival  statute. 

This  argument  is  not  persuasive  given  the  nature  of 
the  actions  underlying  the  alleged  constitutional  depri- 
vations; hence,  plaintiffs'  remaining  claims  survive  the 
defendants'  deaths  whether  the  court  applies  federal 
policy  governing  survival  of  a  Bivens-type  cause  of 
action,  see  Bivens  v.  Six  Unknown  Named  Agents,  403 
U.S.  388  (1971),  or  the  District  of  Columbia  survival 
statute,  D.C.  Code  §  12-101.  Given  the  gradual  accept- 
ance by  federal  courts  of  the  position  that  federally 
created  torts  do  survive  the  death  of  a  tortfeasor,  see, 
e.g.,  Cox  v.  Roth,  348  U.S.  207,  210  (1955),  Kirk  v.  Com- 
missioner of  Internal  Revenue,  179  F.2d  619,  621  (1st  Cir. 
1950),  this  Court  will  not  single  out  claims  for  injuries 
to  constitutionally-protected  rights  as  abating  on  the 
death  of  the  wrongdoer.  This  is  particularly  so  in  light 
of  the  Supreme  Court's  emphasis  on  the  increasing  im- 
portance of  the  damage  remedy  in  view  of  restrictions 
on  the  operation  of  the  exclusionary  rule.  See  United 
States  v.  Calandra,  414  U.S.  338,  354  n.10  (1974).  To  the 
extent  that  the  right  of  recovery  depends  upon  federal 
considerations,  it  should  not  be  governed  by  archaic 
concepts  of  survivability  of  the  common  law,  see 
Almond  v.  Kent,  459  F.2d  at  204  but  rather  by  the 
objectives  of  the  statutes  in  question. 

With  respect  to  the  District  of  Columbia  survival  stat- 
ute, the  alleged  injury  here  cannot  be  categorized  as 


202 

strictly  a  personal  injury,  see  Colpoys  v.  Foreman,  163 
F.2d  at  910,  nor  is  it  the  case  that  pecuniary  damages 
for  the  remaining  claims  have  not  been  alleged.  Defend- 
ants argue  that  the  injuries  were  solely  personal  in 
nature,  but  the  claimed  violations  of  papers  and  proper- 
ty transcend  that  which  is  normally  considered  a  per- 
sonal injury.  Moreover,  those  cases  which  permit  recov- 
ery for  pecuniary  damages  only  from  personal  injuries, 
see  Coleman  v.  Moore,  108  F.  Supp.  425,  at  427;  Soroka  v. 
Beloff,  93  F.  Supp.  642,  at  644,  involve  physical  harm  to 
the  victim.  In  such  situations,  while  no  recovery  is  per- 
mitted for  pain  and  suffering,  some  measure  of  recovery 
is  allowed  for  the  physical  injury.  Coleman  v.  Moore, 
108  F.  Supp.  425,  at  427;  Phillips  v.  Lust,  82  F.  Supp.  63, 
63  (D.D.C.  1949)  Here,  in  contrast,  to  deny  recovery  for 
objectively  nonquantifiable  injury  would  be  to  deny  the 
claim  in  its  entirety.  Such  a  position  is  inconsistent 
with  the  purposes  of  the  survival  statute.  See  generally 
Soroka  v.  Beloff,  93  F.  Supp.  at  644.  The  District  of 
Columbia  survival  statute  is  thus  no  bar  to  the  mainte- 
nance of  plaintiffs'  claims. 

Finally,  it  does  not  appear  to  a  legal  certainty  that 
plaintiffs'  claims  are  for  less  that  the  jurisdictional 
amount  under  28  U.S.C.  §  1331(a),  see  Smith  v.  Washing- 
ton, No.  76-1370  (D.C.  Cir.  August  23,  1978),  so  dismissal 
on  that  basis  would  also  be  improper. 

It  is  therefore  by  this  court  this  16th  day  of  January, 
1979, 

ORDERED,  that  plaintiffs'  motion  for  substitution  of 
parties  be,  and  hereby  is,  granted,  and 

FURTHER  ORDERED,  that  defendants'  suggestion  of 
dismissal  as  to  deceased  defendants  McClellan,  Adler- 
man,  and  Brick  be,  and  hereby  is,  denied. 

SO  ORDERED. 

William  B.  Bryant, 
United  States  District  Judge. 
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OPINION  ON  MOTION  TO  INTERVENE  AND 
FOR  ACCESS  TO  RECORD 

Gibbons,  Circuit  Judge 

Philadelphia  Newspapers,  Inc.,  publisher  of  the  Phila- 
delphia Daily  News  and  James  Smith,  a  reporter  employed 
by  that  newspaper,  have  petitioned  in  this  court  for  leave 
to  intervene  in  the  above  entitled  appeal  in  order  to  chal- 
lenge an  order  impounding  court  records.  They  made  no 
motion  to  intervene  in  the  district  court.  The  order  to 
which  they  object  was  made  by  the  Clerk  of  this  Court 
pursuant  to  authority  delegated  to  him  by  the  court.  But 
that  order  did  no  more  than  carry  forward,  during  the 
pendency  of  an  appeal,  an  impoundment  order  made  by  the 
district  court. 

The  proceedings  giving  rise  to  the  appeal  in  which  in- 
tervention is  sought  are  set  forth  in  greater  detail  in  an 
opinion  disposing  of  it  on  the  merits.1  For  present  pur- 
poses it  suffices  to  note  that  when  a  grand  jury  subpoena 
was  served  on  the  Clerk  of  the  House  of  Representatives 
for  the  telephone  toll  records  of  a  member  of  Congress,  the 
Congressman  moved  to  intervene  in  order  to  assert  a 
Speech  or  Debate  Clause  privilege.  When  relief  was 
denied,  he  appealed.  We  held  that  some  of  the  telephone 
calls  reflected  in  the  subpoenaed  records  may  fall  within  the 

1.  See   In  re  Grand  Jury  Investigation    (Intervenor  A),  —  F.2d  —    (3d 
Cir.  No.  78-1755,  October  20,  1978). 
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privilege  and  that  a  hearing  is  required  to  determine  which 
they  are.  But  we  also  suggested  that  the  Congressman's 
privilege,  as  applied  to  third  party  testimony,  is  one  of 
use  immunity,  not  of  secrecy.  Thus  the  petition  of  the 
newspaper  intervenors  is  unaffected  by  our  disposition  of 
the  legal  issues  raised  by  the  Congressman's  appeal. 

On  March  6,  1978  the  United  States  Attorney,  pur- 
porting to  comply  with  House  Resolution  10,2  filed  with 
the  district  court  an  affidavit  in  support  of  a  motion  for 
the  issuance  of  a  grand  jury  subpoena  to  the  Clerk  for  the 
telephone  records  of  Congressman  Joshua  Eilberg.  Of 
necessity  that  affidavit  disclosed  the  nature  of  the  grand 
jury  investigation.  The  court  issued  an  order  authorizing 
the  subpoena.  Local  Criminal  Rule  4(c),  Rules  of  the 
United  States  District  Court  for  the  Eastern  District  of 
Pennsylvania  provides  : 

(c)  In  legal  proceedings  relating  to  grand  jury 
investigations,  including  but  not  limited  to  motions  to 
quash,  limit,  modify  or  enforce  a  grand  jury  subpoena 
or  for  a  protective  order  with  respect  thereto,  motions 
to  furnish  identifying  characteristics  to  the  grand  jury 
or  its  agent,  or  to  compel  testimony  before  the  grand 
jury,  and  motions  for  an  order  of  immunity: 

(1)  The  United  States  (whether  acting  as  a 
party  or  as  counsel  for  the  grand  jury)  shall  not 
disclose  the  identity  of  any  grand  jury  witness, 
person  under  investigation  or  specific  grand  jury 
investigative  subject  area  in  any  affidavit,  motion 
or  other  paper  filed  in  the  public  record,  nor  in 
the  caption  thereof,  except  in  camera,  under  seal, 
or  where  the  paper  is  already  subject  to  an  order 
of  impoundment;  provided,  however,  that  the 
United  States  may  disclose  in  such  affidavit,  mo- 
tion or  other  paper  the  identity  of  a  grand  jury 
witness   or  person  under  investigation  who   has 

2.  See  In  re  Grand  Jury  Investigation  (Intervenor  A),  supra,  note  1. 


206 


previously  disclosed  his,  her  or  its  own  identity  in 
relation  to  the  same  proceedings  in  any  publicly 
filed  paper,  or  where  such  disclosure  has  been 
expressly  authorized  by  an  order  of  this  Court; 
and  provided  further  that  this  rule  shall  not  pro- 
hibit attorneys  for  the  government  from  the  use 
of  such  matters  as  are  necessary  for  the  per- 
formance of  their  official  duties  in  accordance  with 
Federal  Criminal  Rule  6(e). 

(2)  No  person  shall  disclose  in  any  affidavit, 
motion  or  other  paper  filed  in  the  public  record, 
nor  in  the  caption  thereof,  the  identity  of  any 
grand  jury  witness,  or  person  under  investigation 
or  specific  grand  jury  investigative  subject  area, 
other  than  that  of  himself,  herself  or  itself,  unless 
in  camera,  under  seal,  or  where  the  paper  is  al- 
ready subject  to  an  order  of  impoundment,  except 
where  the  grand  jury  witness  or  person  under  in- 
vestigation has  disclosed  his,  her  or  its  own  iden- 
tity in  relation  to  the  same  proceedings  in  any 
publicly  filed  paper,  or  where  such  disclosure  has 
been  expressly  authorized  by  an  order  of  this 
Court. 

(3)  In  order  to  facilitate  implementation  of 
this  rule,  any  motion,  affidavit  or  other  paper  re- 
lating to  matters  or  proceedings  before  the  grand 
jury  may  be  filed  anonymously  or  pseudonymously, 
with  the  name  or  information  thus  protected  pro- 
vided to  the  Court  in  camera  and  under  seal. 

Acting  pursuant  to  Local  Criminal  Rule  4(c)  (1)  the  district 
court  ordered  that  both  the  United  States  Attorney's  mov- 
ing papers  and  its  affidavit  be  sealed.  Taking  advantage  of 
the  procedure  set  forth  in  Local  Rule  4(c)  (3)  Congressman 
Eilberg  filed  a  motion  to  intervene  captioned  as  "Inter- 
venor  A."  Pursuant  to  the  same  rule  his  moving  papers 
were  sealed,  and  the  hearing  on  his  motion  was  held  in 
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camera.  The  order  of  the  Clerk  of  this  Court  merely  car- 
ried forward,  pending  action  by  a  panel  of  the  court,  these 
actions  of  the  district  court.  Later  the  appellant  moved  for 
an  order  that  the  oral  argument  on  his  appeal  be  held  in 
camera.  The  panel  to  which  the  appeal  was  referred  denied 
that  motion,  and  the  petitioners  for  intervention  learned  of 
the  case  when  the  appeal  was  argued  on  September  7,  1978. 
It  is  clear  that  the  order  about  which  petitioners  com- 
plain is  not  one  relating  to  the  status  of  the  appellant 
Congressman  as  such,  but  one  relating  to  the  identity  of 
grand  jury  witnesses  and  of  the  subjects  of  grand  jury  in- 
vestigations.   Fed.  R.  Crim.  Proc.  6(e)  provides: 

(e)  Secrecy  of  Proceedings  and  Disclosure.  Dis- 
closure of  matters  occurring  before  the  grand  jury 
other  than  its  deliberations  and  the  vote  of  any  juror 
may  be  made  to  the  attorneys  for  the  government  for 
use  in  the  performance  of  their  duties.  Otherwise  a 
juror,  attorney,  interpreter,  stenographer,  operator  of 
a  recording  device,  or  any  typist  who  transcribes  re- 
corded testimony  may  disclose  matters  occurring  be- 
fore the  grand  jury  only  when  so  directed  by  the  court 
preliminarily  to  or  in  connection  with  a  judicial  pro- 
ceeding or  when  permitted  by  the  court  at  the  request 
of  the  defendant  upon  a  showing  that  grounds  may 
exist  for  a  motion  to  dismiss  the  indictment  because  of 
matters  occurring  before  the  grand  jury.  No  obligation 
of  secrecy  may  be  imposed  upon  any  person  except  in 
accordance  with  this  rule.  The  court  may  direct  that 
an  indictment  shall  be  kept  secret  until  the  defendant 
is  in  custody  or  has  given  bail,  and  in  that  event  the 
clerk  shall  seal  the  indictment  and  no  person  shall  dis- 
close the  finding  of  the  indictment  except  when  neces- 
sary for  the  issuance  and  execution  of  a  warrant  or 
summons,    (emphasis  supplied). 

Arguably  the  provisions  of  Local  Criminal  Rule  4(c)  im- 
pose obligations  of  secrecy  beyond  those  permitted  by  Rule 
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6(e).  That  is  not  the  argument  set  forth  in  the  petition  for 
intervention,  however,  for  the  good  reason  that  the  attor- 
neys who  prepared  it  had  no  way  of  knowing  that  the  order 
by  which  their  clients  were  aggrieved  merely  carried  for- 
ward the  district  court's  Local  Criminal  Rule  4(c)  rulings. 

The  district  court  did  not  pass  upon  any  challenge  to 
Local  Criminal  Rule  4(c),  on  its  face  or  as  applied,  and  no 
record  was  made  as  to  the  competing  interests  which  are 
affected  by  it.  The  absence  of  such  a  record,  as  well  as  the 
absence  of  any  clear  indication  of  interest  by  the  parties 
before  us  on  this  appeal  in  defending  it,  suggest  to  us  that 
intervention  at  this  level  is  inappropriate.  The  petitioners 
rely  on  United  States  v.  Cianfrani,  573  F.2d  835  (3d  Cir. 
1978)  for  the  proposition  that  they  have  standing  to  contest 
secrecy  orders.  As  an  abstract  proposition  they  do.  But  in 
Cianfrani  they  intervened  in  the  district  court  and  thus 
both  they  and  the  court  had  the  opportunity  to  make  an 
appropriate  record.  Moreover,  the  secrecy  order  in  Cian- 
frani did  not  involve  Local  Criminal  Rule  4(c). 

The  question  whether  intervention  may  be  allowed  at 
the  appellate  level  has  not  often  been  passed  upon.  While 
there  is  no  express  provision  for  such  intervention  in  the 
Federal  Rules  of  Appellate  Procedure,  neither  is  there  any 
prohibition.  Those  courts  which  have  considered  the  ques- 
tion have  recognized  that  while  a  court  of  appeals  has  power 
to  permit  intervention  that  power  should  be  exercised  only 
in  exceptional  circumstances  for  imperative  reasons.  E.g., 
McKenna  v.  Pan.  Am.  Petroleum  Corp.,  303  F.2d  778,  779 
(5th  Cir.  1962) ;  Morin  v.  City  of  Stuart,  112  F.2d  585  (5th 
Cir.  1939).  This  is  not  a  case  where  the  district  court  erred 
in  denying  intervention  and  the  error  was  corrected  by  per- 
mitting intervention  on  appeal.  E.g.,  Smarrt  v.  Coca  Cola 
Bottling  Corp.,  337  F.2d  950  (6th  Cir.  1964) ;  Park  &  Til- 
ford,  Inc.  v.  Schulte,  160  F.2d  984  (2d  Cir.  1947).  Nor  is  it 
a  case  where  intervention  is  sought  because  a  party  in  the 
lower  court  has  declined  to  appeal  from  an  order  affecting 
interests  of  the  intervenor.    E.g.,  Romsanta  v.  United  Air- 
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lines,  537  F.2d  915  (7th  Cir.  1976),  aff'd  sub  nom.  United 
Airlines,  Inc.  v.  McDonald,  432  U.S.  385  (1977).  Indeed  the 
issues  which  the  petitioners  for  intervention  seek  to  litigate 
are  quite  unrelated  to  those  presented  by  the  appellants, 
and  disposition  of  the  appeal  in  no  way  prejudices  the  peti- 
tioners. Compare  Kurd  v.  Illinois  Bell  Tel.  Co.,  234  F.2d 
942  (7th  Cir.),  cert,  denied,  352  U.S.  918  (1956).  No  au- 
thority has  been  called  to  our  attention  warranting  inter- 
vention on  such  unrelated  issues  in  lieu  of  a  separate 
action  against  the  court  which  entered  the  offending  order. 

We  note  that  the  order  entered  by  the  Clerk  of  this 
Court  is  slightly  broader  than  that  of  the  district  court,  be- 
cause it  covers  not  only  the  record  on  appeal,  but  also  the 
briefs  of  the  parties.  We  have,  simultaneously  with  the 
filing  of  the  opinion  in  the  appeal,  vacated  that  part  of 
the  order  which  refers  to  the  briefs  of  the  parties.  Nothing 
is  contained  in  those  briefs  which  is  not  revealed  in  that 
opinion.  Thus  any  application  addressed  to  the  secrecy 
surrounding  the  briefs  is  moot. 

Since  the  real  source  of  the  order  sealing  the  district 
court  record  in  this  case  is  Local  Criminal  Rule  4(c)  of  the 
Eastern  District  of  Pennsylvania  any  challenge  to  the  prac- 
tice should  in  the  first  instance  be  addressed  to  that  court. 
There  are  no  exceptional  circumstances  or  imperative  rea- 
sons for  hearing  the  case  in  this  court  in  the  first  instance. 
The  petition  for  intervention  will  be  denied. 
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OPINION  OF  THE  COURT 

Gibbons,  Circuit  Judge 

This  is  an  appeal  from  the  denial  of  a  motion  by  an  in- 
tervenor  to  quash  a  grand  jury  subpoena  addressed  to  the 
Clerk  of  the  House  of  Representatives.  The  proceedings 
commenced  when  on  March  6,  1978,  the  United  States  At- 
torney for  the  Eastern  District  of  Pennsylvania  filed  an 
ex  parte  motion  for  an  order  authorizing  a  subpoena  duces 
tecum  to  the  Honorable  Edmund  L.  Henshaw,  Clerk  of  the 
House  of  Representatives.  The  motion  sought  to  compel 
the  Clerk's  appearance  before  a  grand  jury  in  the  Eastern 
District,  together  with  his  production  of  all  records  reflect- 
ing telephone  toll  charges  for  calls  from  and  charged  to 
the  Office  of  Representative  Joshua  Eilberg  for  the  years 
1973  through  and  including  March  2,  1978.  This  motion 
was  apparently  made  in  order  to  comply  with  House  Reso- 
lution 10  of  January  4,  1977. *    Thus,  the  motion  submitted 

1.  Whereas,  by  the  privileges  of  this  House  no  evidence  of  a  documentary 
character  under  the  control  and  in  the  possession  of  the  House  of  Repre- 
sentatives can  by  the  mandate  of  process  of  the  ordinary  courts  of  justice 
be  taken  from  such  control  or  possession  except  by  its  permission : 
Therefore,  be  it 

Resolved,  That  when  it  appears  by  the  order  of  any  court  in  the  United 
States  or  a  judge  thereof,  or  of  any  legal  officer  charged  with  the  admin- 
istration of  the  orders  of  such  court  or  judge,  that  documentary  evidence 
in  the  possession  and  under  the  control  of  the  House  is  needful  for  use  in 
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by  the  United  States  Attorney  disclosed  that  the  grand  jury 
was  investigating  possible  violations  of  federal  criminal  law 
in  connection  with  the  funding  and  construction  of  a  hos- 
pital in  Philadelphia.  The  district  court  concluded  on  the 
same  day  that  the  proposed  subpoena  was  for  records 
"  necessary,  material  and  relevant  to  a  pending  Grand  Jury 
investigation,"  (A-34),  and  authorized  its  service.  Learn- 
ing of  the  service  of  the  subpoena,  Congressman  Eilberg, 
identified  in  the  moving  papers  as  Intervenor  A,  sought  to 
intervene  and  to  quash  the  subpoena.  He  advanced  three 
grounds:  (1)  insufficient  compliance  with  H.R.  10;  (2)  in- 
sufficient compliance  with  this  Circuit's  Scho field  rule;2 

1.   (Cont'd.) 

any  court  of  justice  or  before  any  judge  or  such  legal  officer,  for  the 
promotion  of  justice,  this  House  will  take  such  action  thereon  as  will 
promote  the  ends  of  justice  consistently  with  the  privileges  and  rights  of 
this  House ;  and  be  it  further 

Resolved,  That  during  the  Ninety-fifth  Congress,  when  a  subpena  or 
other  order  for  the  production  or  disclosure  of  information  is  by  the  due 
process  of  any  court  in  the  United  States  served  upon  any  Member,  officer, 
or  employee  of  the  House  of  Representatives,  directing  appearance  as  a 
witness  before  the  said  court  at  any  time  and  the  production  of  certain  and 
sundry  papers  in  the  possession  and  under  the  control  of  the  House  of 
Representatives,  that  any  such  Member,  officer,  or  employee  of  the  House, 
after  notifying  the  Speaker,  is  authorized  to  appear  before  said  court  at 
the  place  and  time  named  in  any  such  subpena  or  order,  but  no  papers  or 
documents  in  the  possession  or  under  the  control  of  the  House  of  Repre- 
sentatives shall  be  produced  in  response  thereto ;  and  be  it  further 

Resolved,  That  after  the  Speaker  has  been  notified  by  the  Member, 
officer,  or  employee  that  a  proper  court  has  determined  upon  the  materiality 
and  relevancy  of  specific  papers  or  documents  called  for  in  the  subpena  or 
other  order,  then  said  court  through  any  of  its  officers  or  agents  shall  have 
full  permission  to  attend  with  all  proper  parties  to  the  proceedings  before 
said  court  and  at  a  place  under  the  orders  and  control  of  the  House  of 
Representatives  and  take  copies  of  the  said  documents  or  papers  and  the 
Clerk  of  the  House  is  authorized  to  supply  certified  copies  of  such  docu- 
ments that  the  court  has  found  to  be  material  and  relevant,  except  that 
under  no  circumstances  shall  any  minutes  or  transcripts  of  executive  ses- 
sions, or  any  evidence  of  witnesses  in  respect  thereto  be  disclosed  or  copied, 
nor  shall  the  possession  of  said  documents  and  papers  by  any  Member, 
officer,  or  employee  of  the  House  be  disturbed  or  removed  from  their  place 
of  file  or  custody  under  said  Member,  officer,  or  employee ;  and  be  it  further 
Resolved,  That  the  House  of  Representatives  reserves  to  itself  the 
power  to  revoke  or  modify  the  authority  contained  herein  in  all  or  specific 
instances  ;  and  be  it  further 

Resolved,  That  a  cony  of  these  resolutions  be  transmitted  by  the  Clerk 
of  the  House  to  any  of  said  courts  whenever  such  writs  of  subpena  or  other 
orders  are  issued  and  served  as  aforesaid. 
2.  In   re    Grand   Jury    Proceedings    (Schofield    I),    486    F.2d    85    (3d    Cir. 

1973)  ;  In  re  Grand  Jury  Proceedings  (Schofield  II),  507  F.2d  963   (3d  Cir.), 

cert,  denied,  421  U.S.  1015  (1975). 
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and  (3)  prohibition  of  use  of  the  records  by  the  Speech  or 
Debate  Clause  of  the  Constitution,  art.  1,  §  6,  cl.  3.  The 
United  States  Attorney,  conceding  that  the  Congressman 
is  a  target  of  the  grand  jury  investigation  (A-7  to  A-8), 
did  not  oppose  intervention,  and  the  court  held  a  hearing  on 
the  motion  to  quash. 

The  district  court  held  that  Mr.  Eilberg  lacked  standing 
to  object  to  the  manner  in  which  the  court  complied  with 
H.R.  10  because  that  rule  was  intended  for  the  institutional 
protection  of  the  House  Records.  Since  the  subpoena  was 
not  directed  to  him,  but  to  the  Clerk  of  the  House,  the  court 
also  held  that  the  Congressman  lacked  standing  to  make  a 
Schofield  challenge  to  its  scope.  As  to  the  Speech  or  Debate 
Clause,  the  court  held  that  the  records  in  question,  which 
revealed  no  more  than  the  time,  duration  and  location  of 
parties  to  a  conversation,  did  not  fall  within  its  scope. 
Recognizing,  however,  that  the  availability  to  the  grand 
jury  of  the  identity  of  the  callers  would  inevitably  lead  to 
further  inquiry  which  might  result  in  evidentiary  use 
against  Mr.  Eilberg  of  legislative  acts  protected  by  the 
Speech  or  Debate  Clause,  it  issued  a  supplementary  order, 
providing  that  no  evidence  concerning  the  conversations 
which  took  place  during  the  calls  listed  in  the  subpoenaed 
records  be  presented  or  disclosed  to  the  grand  jury  except 
with  its  approval  after  an  in  camera  proceeding.  This 
appeal  followed.3 

I.  H.R.  10 

We  have  had  the  benefit  of  a  brief  amicus  curiae  from 
the  General  Counsel  to  the  Clerk  of  the  House,  with  respect 
to  the  contention  that  there  was  insufficient  compliance  with 
H.R.  10.  The  brief  describes  the  manner  in  which  the 
telephone  toll  records  are  maintained,  and  suggests  that 
Mr.  Eilberg 's  Speech  or  Debate  contention  presents  a  sig- 
nificant constitutional  question  which  can  be  obviated  by  a 
proper  application  of  H.R.  10.    The  brief  further  points  out 

3.  We   have   jurisdiction   over   the   intervenor's   appeal    In   re   Grand   Jury 
Proceedings  (Cianfrani),  563  F.2d  577,  580  (3d  Cir.  1977). 
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that  the  House  Resolution  confers  consent  (absent  a  revo- 
cation by  House  action)  to  the  production  of  House  docu- 
ments where  "a  proper  court  has  determined  upon  the 
materiality  and  relevancy  of  specific  paper  or  documents 
called  for  in  the  subpoena"  (emphasis  supplied).  It  sug- 
gests that  the  general  finding  of  materiality  made  by  the 
district  court  was  insufficiently  specific.  Instead,  the  court 
should  have  limited  the  subpoena  to  one  or  more  specific 
telephone  numbers  or  locations  relevant  to  the  investiga- 
tion. 

"Amicus  submits  to  this  court  that  it  is  entirely  rea- 
sonable for  this  court  to  remand  this  matter  to  the 
District  Court  with  instructions  to  that  court,  upon  rep- 
resentations made  by  the  Government,  to  issue  a  find- 
ing of  materiality  and  relevancy  which  is  narrow 
enough  in  its  scope  so  as  to  avoid  any  unnecessary  in- 
fringement on  the  privileges  of  the  legislature,  but 
which  still  will  instruct  the  House  to  produce  the  spe- 
cific documents  necessary  to  the  Government's  inves- 
tigation. ' ' 

Amicus  brief  11-12.  In  the  district  court,  however,  the 
Clerk  of  the  House  did  not  resist  the  subpoena,  but  stood 
ready  to  comply.  Since  that  was  so,  there  was  no  occasion 
for  the  district  court  to  consider,  and  there  is  no  reason 
for  this  court  to  rule  upon,  the  question  whether  H.R.  10 
requires  a  more  specific  governmental  showing,  and  judicial 
finding,  of  relevancy  of  the  subpoenaed  materials  than  was 
made  and  found  here.  It  seems  clear  from  H.R.  10  that  the 
House  believes  it  has  the  power  to  resist  a  valid  subpoena 
from  a  court  in  some  instances.  Possibly  it  would  rest  its 
power  to  do  so  on  Article  I,  §  5,  cl.  3,4  since  the  resolution 
refers  to  ' '  the  privileges  and  rights  of  this  House. ' '  Textu- 
ally,  at  least,  the  resolution  does  not  seem  aimed  at  vindica- 
tion of  the  Speech  or  Debate  Clause  privilege  of  House 

4  "Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such  Parts  as  may  in  their  Judgment 
require  Secrecy;  .  .  .  ." 
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members.  That  privilege,  although  of  great  institutional 
interest  to  the  House  as  a  whole,  is  also  personal  to  each 
member.  Whether  it  could  be  narrowed  by  Congressional 
action  to  the  member's  detriment  is  a  question  carefully 
reserved  in  United  States  v.  Breivster,  408  U.S.  501,  529 
ii.l-  (1972)  and  United  States  v.  Johnson,  383  U.S.  169, 
185  (1966).  Whether  it  could  be  enlarged  by  legislation,  or 
more  particularly  by  the  nonstatutory  action  of  a  single 
house,  so  as  to  place  beyond  the  subpoena  power  of  the 
judicial  branch  matters  not  actually  within  the  Speech  or 
Debate  Clause  privilege  is  an  open  question  of  considerable 
delicacy.  See  United  States  v.  Liddy,  542  F.2d  76,  82-83 
(D.C.  Cir.  1976) ;  Calley  v.  Calloway,  519  F.2d  184,  219-22 
(5th  Cir.  1975),  cert,  denied,  425  U.S.  911  (1976).  But  this 
is  not  a  proper  case  to  decide  whether  the  House  has  the 
power  to  restrict  or  expand  the  reach  of  the  Speech  or 
Debate  Clause  beyond  that  which  a  court  might  otherwise 
determine.  On  the  present  record  the  House  has  not  taken 
a  position  in  opposition  to  the  subpoena.  We  agree  with 
the  district  court  that  in  challenging  a  subpoena  to  the 
Clerk  for  House  Records,  an  individual  congressman  lacks 
standing  as  an  intervenor  to  assert  in  his  individual  inter- 
est whatever  institutional  interest  the  House  as  a  whole 
may  have  in  a  more  particularized  compliance  with  its  reso- 
lution. Thus  we  reject  Mr.  Eilberg's  contention  that  H.R. 
10  requires  a  remand,  and  reject,  as  well,  the  invitation  of 
the  Clerk  of  the  House  as  amicus  curiae  to  rely  on  that 
resolution  as  a  reason  for  a  remand. 

II.  The  Scho field  Rule 

In  Schofield  I,  this  court  held  that  in  dealing  with  a 
witness  who  resists  a  grand  jury  subpoena,  a  district  court 
must,  before  adjudging  the  witness  in  contempt,  require 
that  the  government  make  some  preliminary  showing  by 
affidavit  that  each  item  subpoenaed  is  relevant  to  an  inves- 
tigation being  conducted  by  the  grand  jury,  properly  within 
its  jurisdiction  and  not  sought  for  another  purpose.     486 
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F.2d  85,  93.  We  also  held  that  absent  extraordinary  cir- 
cumstances, the  government's  affidavit  of  relevancy  should 
be  disclosed  to  the  prospective  witness.  Id.  Congressman 
Eilberg  urges  that  the  Schofield  rule  be  extended  to  inter- 
venors.  He  points  out  that  in  this  instance  the  court  acted 
ex  parte,  and  that  he  never  had  an  opportunity  to  contest 
the  government's  affidavit  setting  forth  relevance  and 
grand  jury  jurisdiction.  In  this  instance,  in  which  the  ob- 
ject of  the  grand  jury  investigation  is  common  knowledge 
in  Philadelphia,  however,  he  can  point  to  no  prejudice 
from  his  failure  to  see  the  affidavit,  and  does  not  suggest 
that  he  could  have  put  in  issue  the  bona  fides  of  the  grand 
jury  investigation.  As  the  district  court  observed,  '  * .  .  .it 
is  .  .  .  difficult  to  take  seriously  any  suggestion  that  the  rele- 
vance of  the  subpoenaed  records  is  in  doubt,  or  that  the 
Congressman  or  his  counsel  need  to  examine  written  affi- 
davits in  order  to  gauge  relevancy. "  (A-10).  Even  if  Mr. 
Eilberg  fell  within  the  Schofield  rule,  he  would  not  on  the 
present  record  derive  any  benefit  from  it.  Thus  we  need 
not  consider  whether,  in  an  appropriate  case,  an  intervenor 
who  suffers  injury  from  the  improper  use  of  a  grand  jury 
subpoena  addressed  to  a  third  party  may  insist  upon  the 
kind  of  showing  of  relevancy  and  proper  purpose  which 
under  Schofield  a  witness  may  insist  upon.  The  Schofield 
rule  has  thus  far  been  applied  only  for  the  benefit  of  per- 
sons subpoenaed  to  appear  before  the  grand  jury.  Consid- 
eration of  its  extension  should  await  a  case  in  which  an  in- 
tervenor can  make  at  least  a  colorable  claim  that  the  court 
might  find  an  improper  use  of  the  subpoena. 

III.  The  Speech  or  Debate  Claim 

The  caselaw  is  clear  that  a  legislator  asserting  the  in- 
vasion of  the  Speech  or  Debate  Clause  privilege  by  use  of 
a  grand  jury  subpoena  to  a  third  party  may  intervene  and 
oppose  such  use.  E.g.,  Gravel  v.  United  States,  408  U.S. 
606  (1972) ;  cf.,  In  re  Grand  Jury  Proceedings  (Cianfrani), 
563  F.2d  577   (3d  Cir.  1977)    (state  senator;  suppression 
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hearing).  The  district  court  acknowledged  as  much,  but 
held  that  the  instant  subpoena  "does  not  in  any  way  trench 
upon  the  speech  or  debate  privilege.  At  most,  compliance 
with  tin*  subpoena  would  provide  information,  some  small 
portion  of  which  would  conceivably  lead  to  the  discovery 
thai  a  legislative  act  was  performed."  (A-12).  This  hold- 
ing obviated  the  necessity  for  considering  difficult  questions 
of  burden  of  proof  and  appropriate  procedures  for  the 
resolution  of  the  privilege  claim. 

Both  the  Congressman  and  the  Clerk  of  the  House  as 
amicus  contend  that  the  court's  ruling,  while  having  the 
merit  of  simplicity,  was  overly  simplistic.  They  contend, 
and  we  would  in  any  event  take  judicial  notice,  that  the 
telephone  is  the  single  most  important  and  often  used  in- 
strument of  communication  in  the  House  of  Representa- 
tives. It  may  be  used  by  the  Majority  and  Minority  Whips 
of  the  House  to  transmit  information  on  scheduling  of  votes 
and  other  related  legislative  information.  It  may  be  used 
by  House  members  in  the  process  of  persuading  each  other 
on  the  merits  of  proposed  legislation.  Such  uses  are  legis- 
lative acts  by  even  the  narrowest  test  of  the  few  cases  which 
have  considered  what  acts  fall  within  the  Speech  or  Debate 
Clause.  Those  uses  are  plainly  integral  to  the  deliberative 
or  communicative  processes  of  the  House. 

Probably  the  most  restrictive  reading  of  the  Speech  or 
Debate  Clause  is  that  in  Gravel  v.  United  States,  supra. 
Read  broadly,  that  case  might  exclude  from  the  protections 
of  the  clause  all  acts  in  preparation  for  legislation  or  legis- 
lative hearings,  as  well  as  all  private  dissemination  by  a 
congressman  of  information  gathered  for  a  hearing.  See, 
e.g.,  Reinstein  &  Silvergate,  Legislative  Privilege  and  the 
Separation  of  Powers,  86  Harv.  L.  Rev.  1113,  1155  (1973) ; 
The  Supreme  Court,  1071  Term,  86  Harv.  L.  Rev.  50,  189, 
193-94  (1972).  Compare  United  States  v.  Dowdy,  479  F.2d 
213,  224,  n.20  (4th  Cir.),  cert,  denied,  414  U.S.  823  (1973) ; 
Kaye,  Congressional  Papers,  Judicial  Subpoenas,  and  the 
Constitution,  24  U.S.L.A.  L.  Rev.  523,  563  n.172   (1977). 
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Arguably,  the  widest  implications  of  Gravel  might  foreclose 
protection  for  the  toll  records  subpoenaed  in  the  instant 
case.  Yet  even  Gravel  protects  from  inquiry  any  act  which 
is  an 

"integral  part  of  the  deliberative  and  communicative 
processes  by  which  Members  participate  in  committee 
and  House  proceedings  .  .  .  with  respect  to  .  .  .  matters 
.  .  .  within  the  jurisdiction  of  either  House. ' ' 

408  U.S.  at  625. 

Moreover,  although  Gravel  seems  to  permit  inquiry 
into  otherwise  lawful  steps  taken  by  a  congressman  or  his 
staff  in  preparation  for  legislation  or  legislative  hearings, 
the  opinion  of  the  Court  appears  to  permit  such  inquiry 
only  when  "it  proves  relevant  to  investigating  possible 
third-party  crime."    408  U.S.  at  629  (emphasis  supplied). 
In  this  case  the  United  States  Attorney  has  disclosed  that 
while  third  parties  were  involved  in  the  alleged  crimes  be- 
ing investigated,  Mr.  Eilberg  is  himself  a  target  of  the 
grand  jury  inquiry  (A-7  to  A-8).     The  holding  in  Gravel, 
which  is  a  testimonial  privilege  case,  does  not  rule  upon  the 
question  whether  use  against  a  legislator  of  his  own  or  his 
staff's  communications  in  preparation  for  legislation  is  per- 
missible under  the  Speech  or  Debate  Clause.5     Thus,  tele- 
phone calls,  placed  or  received  by  Mr.  Eilberg  or  his  staff 
in  gathering  from  outsiders  information  which  is  weighed 
in  the  process  of  deciding  how  to  vote,  in  drafting  legisla- 
tion, and  in  preparing  for  argument,  may  still  be  privileged 
as  to  use  against  him,  even  if  not  as  to  use  against  third 
parties.    While  we  do  not  now  resolve  that  thorny  issue,  we 
recognize  that  it  may  be  necessary  to  make  an  appropriate 
record  for  its  ultimate  resolution. 

The  government  concedes  for  purposes  of  the  appeal 
only  that  many  of  the  telephone  calls  memorialized  in  the 
subpoenaed  toll  records  may  have  been  legislative  acts.  It 
urges,  however,  that  the  toll  records  themselves  may  never- 

5.  But  cf.  United  States  v.  Brewster,  408  U.S.  501   (1972). 
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theless  be  used,  even  against  the  Congressman,  because  in 
themselves  they  do  not  reveal  the  content  of  the  conversa- 
tion which  occurred.  The  records  do,  however,  reflect  the 
fact  that  on  a  given  date  at  a  given  time  a  conversation 
of  a  specific  duration  took  place  between  the  Congress- 
man's office  and  a  person  or  office  at  an  identifiable  loca- 
tion. These  very  documents,  at  least  as  to  some  telephone 
calls,  record  the  fact  that  a  legislative  act  took  place.  We 
can  envision  circumstances  in  which  the  mere  fact  that  a 
telephone  call  took  place  between  the  Congressman  and 
another  House  member  on  a  given  date  would  be  a  vital 
evidentiary  fact,  even  though  the  call  concerned  arranging 
for  a  pairing  of  votes  so  that  both  could  absent  themselves 
from  the  House  on  the  date  of  a  vote  without  affecting  the 
outcome.  We  cannot  imagine  why  the  toll  record  of  such 
a  call  should  not  be  protected.  The  use  of  such  a 
record  as  a  link  in  the  chain  of  evidence  used  to  incrimi- 
nate the  Congressman  plainly  constitutes  the  use  of  a 
legislative  act  for  that  purpose.  We  therefore  reject  the 
United  States  Attorney's  basic  position,  which  the  district 
court  accepted,  that  the  toll  records  can  never  fall  within 
the  protection  of  the  Speech  or  Debate  Clause. 

But  we  reject,  as  well,  Mr.  Eilberg's  basic  position, 
that  because  some  of  the  calls  reflected  in  a  telephone  bill 
reflect  legislative  acts  the  entire  bill  should  be  suppressed. 
Under  the  practice  of  the  House,  telephone  billings  for 
long  distance  phone  service  are  forwarded  to  each  mem- 
ber by  the  Clerk.  Personal  or  unofficial  calls  are  noted  on 
the  original  bills  by  the  Member's  office.  The  original 
bills  are  then  forwarded  to  the  Office  of  Finance,  accom- 
panied by  checks  for  the  unofficial  service.  The  balance, 
for  official  service,  is  then  charged  to  the  Member's  allow- 
ance. Thus  it  is  clear  that  the  subpoenaed  documents, 
reflecting  as  they  do  certain  purely  personal  phone  calls, 
necessarily  include  some  calls  which  by  even  the  most  gen- 
erous reading  of  the  Speech  or  Debate  Clause  are  not  pro- 
tected. Mr.  Eilberg  does  not  contend  otherwise.  Instead 
he  urges  that  in  order  to  advance  the  policy  of  the  consti- 
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tutional  legislative  privilege  we  should  rule  that  when  a 
House  document  contains  both  privileged  and  unprivileged 
materials  the  entire  document  is  privileged.  This  course, 
he  suggests,  advances  the  policies  behind  the  Speech  or 
Debate  Clause,  one  of  which  is  to  protect  legislators  from 
the  executive  branch  harassment  entailed  in  rummaging 
through  partially  privileged  records.  While  there  is  much 
to  be  said  for  such  a  rule,  we  think  it  is  foreclosed  by 
Gravel  v.  United  States,  supra,  which  authorizes  rather 
wholesale  rummaging  in  the  interest  of  discovering  and 
prosecuting  third  party  crimes.  The  argument  would,  per- 
haps, be  more  substantial  if  the  subpoena  were  addressed 
to  the  Congressman  himself  or  to  members  of  his  staff, 
and  thus  required  his  or  their  testimony  respecting  rec- 
ords, partially  privileged,  maintained  by  them.  Here, 
however,  the  records  were  created  in  the  first  instance  by 
the  telephone  company,  and  are  maintained  by  a  third 
party,  the  Clerk.  They  are  privileged  only  because,  like  a 
newspaper,  they  record  some  legislative  acts.  Only  the 
use  against  the  Congressman  of  those  portions  which  re- 
cord such  legislative  acts  offends  the  Speech  or  Debate 
Clause. 

Anticipating  that  we  might  reject  his  basic  position, 
Mr.  Eilberg  urges  that  at  a  minimum,  when  documents 
reflecting  some  legislative  acts  are  sought,  the  agency 
seeking  the  subpoena  should  be  required  to  establish  which 
parts  of  them  are  non-privileged,  and  the  court  should  per- 
mit a  subpoena  only  for  those  parts.  The  United  States 
Attorney  responds,  and  we  agree,  that  in  the  present  context 
it  would  be  impossible  for  him  to  meet  such  a  burden  since 
the  information  necessary  for  separation  of  legislative 
calls  from  non-legislative  calls  is  not  in  its  possession. 

Finally,  Mr.  Eilberg  urges  that  the  executive  branch 
should  not  have  access  to  the  toll  records  until  the  Court 
first  goes  through  them,  hears  him  or  his  staff  in  camera 
but  out  of  the  presence  of  the  United  States  Attorney,  and 
makes  a  preliminary  determination  as  to  which  calls  re- 
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cord  legislative  acts.  This  suggestion,  we  think,  is  based 
on  a  misconception  of  the  nature  of  the  Speech  or  Debate 
privilege.  Unlike  privileges  such  as  attorney-client,  phy- 
sician-patient, or  priest-penitent,  the  purpose  of  which  is 
to  prevent  disclosures  which  would  tend  to  inhibit  the  de- 
velopment of  socially  desirable  confidential  relationships, 
see  Note,  The  Attorney -Client  Privilege:  Fixed  Rules,  Bal- 
ancing, and  Constitutional  Entitlement,  91  Harv.  L.  Rev. 
464,  465-66  (1977),  the  Speech  or  Debate  privilege  is  at  its 
core  a  use  privilege.  See  United  States  v.  Helstoski,  576 
F.2d  511,  523  (3d  Cir.),  petition  for  cert,  filed,  47  U.S.L.W. 
3148  (U.S.  Aug.  29,  1978)  (No.  349) ;  In  re  Grand  Jury 
Proceedings  (Cianfrani),  supra,  563  F.2d  at  584.  The  con- 
stitution clothes  the  legislator  with  a  use  immunity,  analo- 
gous in  many  ways  to  the  use  immunity  conferred  upon 
witnesses.  To  be  sure,  the  Speech  or  Debate  Clause  has 
also  been  construed  to  permit  a  legislator  to  refrain  from 
testifying  about  certain  legislative  acts.  In  Gravel  v. 
United  States,  supra,  for  example,  Justice  White  wrote : 

We  have  no  doubt  that  Senator  Gravel  may  not  be 
made  to  answer — either  in  terms  of  questions  or  in 
terms  of  defending  himself  from  prosecution — for  the 
events  that  occurred  at  the  subcommittee  meeting. 

408  U.S.  at  616  (emphasis  supplied).  This  broad  state- 
ment was  made  in  the  context  of  a  Justice  Department 
concession  that  a  Senator,  even  a  non-target,  could  not  be 
compelled  to  testify  before  a  grand  jury  about  a  legislative 
act.  408  U.S.  at  616.  Gravel  also  held  that  the  privilege 
not  to  testify  about  legislative  acts  applied  to  a  Senator's 
personal  aides.  Id.  at  616-18.  The  Court  reasoned  that 
the  Senator's  testimonial  privilege  was  designed  to  pre- 
vent hostile  questioning  by  the  executive  branch  before  a 
possibly  hostile  judiciary.  The  personal  aides  were  in- 
cluded in  this  testimonial  privilege  because  the  complexi- 
ties of  the  modern  legislative  process  made  reliance  upon 
the  assistance  of  such  aides  essential.     Id.  at  617.     Thus 
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they,  too,  were  to  be  protected  from  potentially  hostile 
questioning.  But  to  the  extent  that  the  Speech  or  De- 
bate Clause  creates  a  testimonial  privilege  as  well  as  a 
use  immunity,  it  does  so  only  for  the  purpose  of  protecting 
the  legislator  and  those  intimately  associated  with  him 
in  the  legislative  process  from  the  harassment  of  hostile 
questioning.  It  is  not  designed  to  encourage  confidences 
by  maintaining  secrecy,  for  the  legislative  process  in  a 
democracy  has  only  a  limited  toleration  for  secrecy.  See 
U.S.  Const,  art.  1,  §  5,  cl.  3.  As  we  have  said  on  two  other 
occasions,  the  privilege  when  applied  to  records  or  third 
party  testimony  is  one  of  nonevidentiary  use,  not  of  non- 
disclosure. See  United  States  v.  Helstoski,  supra;  In  re 
Grand  Jury  Proceedings  (Cianfrani),  supra. 

The  policy  against  permitting  hostile  questioning, 
which  justifies  the  testimonial  privilege  aspect  of  Speech 
or  Debate  Clause  protection,  is  not  implicated  in  this  case. 
Neither  Mr.  Eilberg  nor  any  of  his  personal  aides  has  been 
subpoenaed.  Of  course,  in  a  very  broad  sense  the  Clerk  is 
an  aide  to  every  member  of  the  House ;  but  his  relationship 
with  any  particular  member  is  not  such  that  there  is  a 
realistic  possibility  that  questioning  of  him,  hostile  or 
friendly,  will  have  an  inhibiting  effect  upon  that  member's 
performance.  Indeed  in  this  case  we  have  been  informed 
that  for  part  of  the  time  period  covered  by  the  subpoena, 
the  United  States  Attorney  has  subpoenaed  duplicates  of 
the  telephone  toll  charge  records  from  the  Potomac  Tele- 
phone Company.  Hostile  questioning  of  a  record  custodian 
from  that  company  would  have  no  inhibiting  effect  on  the 
Congressman  or  his  personal  aides.  Mr.  Eilberg 's  rela- 
tionship with  the  Clerk  of  the  House,  with  respect  to  the 
telephone  toll  charges,  is  almost  equally  remote. 

Since  the  testimonial  privilege  aspect  of  Speech  or 
Debate  protection  is  not  implicated  in  this  proceeding, 
while  the  use  immunity  aspect  clearly  is,  our  attention 
should  focus  on  the  latter  in  determining  what  procedure 
is  appropriate  for  vindicating  the  Congressman's  consti- 
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tutional  rights.  The  telephone  toll  charge  records,  whether 
they  are  obtained  from  the  Clerk  of  the  House  or  from 
the  telephone  company,  are  equally  subject  to  use  immu- 
nity.   Obtained  from  either  source,  however,  they  may  not 

onsidered  secret.  Their  examination  by  the  executive 
branch  prior  to  submission  to  the  Court  does  not  violate 
the  Congressman's  use  immunity.  Thus  there  is  no  reason 
why  the  United  States  -Attorney  should  be  excluded  from 
participation  in  the  judicial  determination  of  the  scope 
of  that  immunity. 

We  hold,  then,  that  the  district  court  did  not  err  in 
refusing  to  quash  the  subpoena.  But  since  we  disagree 
with  the  district  court  about  the  applicability  of  the  Speech 
or  Debate  Clause  to  those  parts  of  the  records  which  indi- 
cate the  date,  duration  and  location  of  parties  to  telephone 
calls  which  are  legislative  acts,  we  must  address  the  ques- 
tion which  it  did  not:  what  procedure  should  be  followed 
in  determining  which  calls  should  be  kept  from  the  grand 

jury- 

Since  the  Congressman  is  asserting  a  use  privilege 
personal  to  him,  and  since  the  information  as  to  which 
calls  were  legislative  acts  is  in  his  possession  alone,  the 
burden  of  going  forward  and  of  persuasion  by  a  prepon- 
derance of  the  evidence  falls  on  him.  He  should  be  per- 
mitted to  indicate  by  affidavit  or  testimony  those  calls 
which  he  contends  are  privileged.  If  the  United  States 
Attorney  contests  that  showing  he  should  be  permitted  to 
offer  evidence  in  opposition.  Placing  the  burden  of  going 
forward  and  of  persuasion  on  Mr.  Eilberg  presents,  of 
course,  the  possibility  that  he  will  have  to  testify,  and  that 
the  government  will  attempt  to  use  that  testimony  against 
him  if  he  should  later  be  indicted  and  tried.  Since,  how- 
ever, such  testimony  may  be  required  in  order  to  vindicate 
what  the  Congressman  believes  to  be  a  valid  constitutional 
right,  no  testimony  so  elicited  may  be  used  against  him  in 
any  subsequent  prosecution.  Simmons  v.  United  States, 
390  U.S.  377,  393-94  (1968) ;  United  States  v.  Inmon,  568 
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F.2d  326,  332-33  (3d  Cir.  1977).  Appropriate  steps  should, 
of  course,  be  taken  to  shield  the  grand  jury  from  inadvert- 
ent exposure  to  material  found  to  be  privileged. 

One  other  contention  of  the  United  States  Attorney- 
bears  mentioning.  He  urges  that  because  a  witness  may 
not  refuse  to  answer  grand  jury  questions  on  the  ground 
that  the  questions  were  based  upon  evidence  obtained  in 
violation  of  the  fourth  amendment,  United  States  v.  Calan- 
dra, 414  U.S.  338  (1974),  a  congressman  who  is  a  target 
of  a  grand  jury  investigation  should  not  be  heard  in  oppo- 
sition to  the  use  of  evidence  of  his  constitutionally  pro- 
tected legislative  acts.  We  see  no  parallel  between  the  two 
situations.  In  Calandra  the  constitutional  violation  was, 
at  least  according  to  the  Court's  current  majority,  an 
unlawful  search  and  not  the  subsequent  use  of  the  evidence 
so  procured.  The  exclusionary  rule,  Justice  Powell  rea- 
soned, is  merely  a  nonconstitutional  prophylactic  rule 
aimed  at  future  violations.  414  U.S.  at  354.  Under  the 
Speech  or  Debate  Clause,  however,  the  constitutional  vio- 
lation is  the  use  of  legislative  acts  against  a  legislator. 
Unlike  a  violation  of  the  Fourth  Amendment,  which  the 
Calandra  Court  held  to  be  a  past  abuse  and  thus  the  law- 
ful basis  for  subsequent  grand  jury  questioning,  it  is  the 
very  act  of  questioning  that  triggers  the  protections  of 
the  Speech  or  Debate  Clause.  In  United  States  v.  Hel- 
stoski, supra,  we  refused  to  issue  a  writ  of  mandamus  to 
order  a  district  court  to  dismiss  an  indictment  said  to  be 
the  product  of  Speech  or  Debate  Clause  violations.  In 
Helstoski,  however,  we  deferred  consideration  of  the  ques- 
tion whether  such  a  dismissal  is  required  until  an  appeal 
from  a  conviction.  576  F.2d  at  519.  Thus  Helstoski  is  not 
authority  for  the  proposition  that  materials  falling  within 
the  protections  of  the  Speech  or  Debate  Clause  may,  over 
the  timely  objection  of  an  affected  legislator,  be  submitted 
to  a  grand  jury.  Gravel  v.  United  States,  supra,  involved 
just  such  an  objection,  and  its  authority  in  this  respect  is 
in  no  way  impaired  by  United  States  v.  Calandra,  supra, 
or  United  States  v.  Helstoski,  supra. 
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IV.  Conclusion 

The  district  court  properly  declined  to  quash  the  sub- 
poena. Its  protective  order,  designed  to  shield  the  grand 
jury  only  from  the  contents  of  telephone  conversations 
was,  however,  less  than  is  required  for  the  vindication  of 
the  use  immunity  aspect  of  Mr.  Eilberg's  Speech  or  De- 
bate Clause  protections.  The  order  appealed  from  will  be 
vacated,  and  the  case  remanded  to  the  district  court  for 
proceedings  consistent  with  this  opinion. 
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No.  78-2158 

Criminal  No.  78-120 

In  Re:  United  States  of  America,  petitioner 

Before:  Tamm,  Robinson  and  MacKinnon,  Circuit 

Judges 

ORDER 

On  consideration  of  petitioner's  petition  for  writ  of 
mandamus,  the  response  thereto  and  of  petitioner's 
reply,  it  is 

ORDERED  by  the  Court  that  the  aforesaid  petition 
for  writ  of  mandamus  is  denied  in  accord  with  the 
accompanying  memorandum. 

Per  Curiam. 


Circuit  Judge  Robinson  did  not  participate  in  this 
order. 

MEMORANDUM 

The  petition  is  premature  as  the  District  Court  has 
not  finally  ruled.  It  has  shown  a  proper  sensitivity  to 
the  requirements  of  national  security  and  piecemeal 
appeals  are  not  favored,  Will  v.  U.S.,  389  U.S.  90,  96 
(1967),  much  less  considered  interlocutory  except  in  rare 
instances.  This  is  not  such  a  case. 

Mandamus  denied. 

(227) 
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Judge  MacKinnon  was  of  the  opinion  that,  as  a  gener- 
al proposition,  evidence  which  is  irrelevant  to  guilt  or 
innocence  and  probative  only  as  to  jury  nullification,  is 
incompetent  and  inadmissible,  Sparf  &  Hansen  v.  U.S., 
156  U.S.  51,  106  (1895);  U.S.  v.  Dougherty,  473  F.2d  1113, 
1133  (D.C.  Cir.  1972);  U.S.  v.  Bridgeman,  523  F.2d  1088, 
1097-1098  (D.C.  Cir.  1975);  U.S.  v.  Moylan,  417  F.2d 
1002,  1006-1007  (4th  Cir.  1969).  A  criminal  defendant 
does  not  have  a  constitutional  right  to  introduce  inad- 
missible testimony  on  the  "sporting  chance' '  that  it  will 
improperly  influence  a  jury.  Brady  v.  Maryland,  373 
U.S.  83,  90  (1963)  (Douglas,  J.). 


In  re  BEEF  INDUSTRY  ANTITRUST  LITIGATION 

Neal  Smith  et  al.,  plaintiffs-appellants, 

v. 

The  National  Provisioner,  Inc.,  et  al.,  defendants- 
appellees. 

No.  78-3344 
United  States  Court  of  Appeals,  Fifth  Circuit 

Feb.  2,  1979 

Chairmen  of  two  subcommittees  of  House  of  Repre- 
sentatives and  clerk  of  the  House  sought  to  intervene  in 
antitrust  suit  pending  among  private  litigants  in  order 
to  gain  access  to  documents  which  had  been  subpoenaed 
by  subcommittees  from  party  to  litigation  and  which 
had  been  obtained  by  subpoenaed  party  through  discov- 
ery. The  United  States  District  Court  for  the  Northern 
District  of  Texas,  457  F.  Supp.  210,  William  M.  Taylor, 
Jr.,  J.,  refused  to  modify  its  standing  protective  order  or 
to  allow  party  to  comply  with  subpoena,  and  subcom- 
mittee chairmen  appealed.  The  Court  of  Appeals,  Alvin 
B.  Rubin,  Circuit  Judge,  held  that:  (1)  even  though 
chairmen  should  have  filed  formal  motion  for  interven- 
tion, appeal  would  not  be  dismissed  for  failure  to 
comply  with  rule,  where  district  court's  acts  might  have 
been  considered  equivalent  to  authorizing  intervention, 
and  (2)  House  of  Representatives'  rule  required  House 
authorization  before  subcommittee  chairmen  could  seek 
to  intervene  in  antitrust  suit,  and  thus,  since  chairmen 
had  failed  to  obtain  House  resolution  or  any  other  simi- 
lar authority  before  seeking  to  intervene,  appeal  would 
be  dismissed. 

Motion  to  dismiss  appeal  granted. 

(229) 
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1.  United  Statese^23(2) 

Congressional  committees  are  themselves  offspring  of 
Congress  and  have  only  those  powers  authorized  by  law; 
they  do  not  have  unlimited  roving  commission  merely 
by  virtue  of  their  creation  and  existence  to  ferret  out 
evil  or  to  uncover  inequity. 

2.  Constitutional  Law<s=>70.1(l) 

Where  Congress  as  a  whole  has  created  a  privilege, 
courts  must  protect  privilege  against  violation  even  by 
committee  of  Congress";  such  judicial  action  manifests 
respect  for  law-making  authority  on  legislative  branch 
of  government,  not  lack  of  cooperation  with  its  investi- 
gative efforts. 

3.  Federal  Courts  ®=>722 

While  chairmen  of  subcommittees  of  House  of  Repre- 
sentatives should  have  filed  formal  motion  for  interven- 
tion prior  to  filing  motion,  in  antitrust  action  in  which 
they  were  not  parties,  to  modify  protective  order  so  as 
to  allow  party  to  litigation  to  comply  with  subcommit- 
tees' subpoenas,  appeal  of  denial  of  motion  would  not  be 
dismissed  for  failure  to  comply  with  rule,  where  district 
court's  action  could  have  been  construed  as  invitation  to 
chairmen  to  file  their  motion  without  first  seeking 
formal  intervention.  Fed.Rules  Civ.Proc.  rule  24(c),  28 
U.S.C.A. 

4.  Federal  Courts<^722 

United  States e»  23(1) 

House  of  Representatives'  rule  required  House  au- 
thorization not  only  for  direct  enforcement  of  subpoena 
but  also  when  House  Committee  seeks  to  institute  or  to 
intervene  in  litigation  and  to  appeal  from  court  deci- 
sion, particularly  when  purpose  is  to  obtain  effectuation 
of  a  subpoena,  and  thus,  where  chairmen  of  two  House 
subcommittees  failed  to  obtain  House  resolution  or  any 
other  similar  authority  before  they  sought  to  intervene 
in  antitrust  litigation  in  order  to  gain  access  to  docu- 
ments subpoenaed  by  subcommittees  from  party  to  liti- 
gation, appeal  from  denial  of  motion  filed  by  chairmen 
would  be  dismissed. 


to; 
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Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  Texas. 

Before  THORNBERRY,  FAY  and  RUBIN,  Circuit 
Judges. 

ALVIN  B.  RUBIN,  Circuit  Judge: 

The  chairmen  of  two  subcommittees  of  the  House  of 
Representatives  and  the  Clerk  of  the  House  2  seek  to 
intervene  in  an  antitrust  suit  pending  in  district  court 
among  private  litigants  in  order  to  gain  access  to  docu- 
ments subpoenaed  by  the  subcommittees  from  a  party 
to  the  litigation.  The  documents  were  obtained  by  the 
subpoenaed  party  through  discovery.  Because  the  dis- 
trict court  refused  to  modify  its  standing  protective 
order  or  to  allow  the  representatives  of  the  party  under 
subpoena  to  comply,  the  chairmen  have  appealed  to  this 
court.  On  a  motion  to  dismiss,  we  must  consider  wheth- 
er the  action  is  properly  before  us. 

[1,2]  There  can  be  no  doubt  that  the  privilege  of  confi- 
dentiality, now  embodied  in  Rule  26(c),  Federal  Rules  of 
Civil  Procedure,  is  a  creation  of  Congress,  just  as  are 
the  rules  relative  to  the  procedure  for  obtaining  subpoe- 
nas, e.g.,  F.R.C.P.  45,  and  for  intervention  in  pending 
lawsuits,  F.R.C.P.  24.  See  28  U.S.C.  §2071.  The  issue 
before  us  does  not  relate  to  the  power  of  Congress  but  to 
whether  Congress  has  acted.  Cf.  United  States,  v. 
Gustin-Bacon  Division,  Certain-Teed  Products  Corp.,  10 
Cir.  1970,  426  F.2d  539,  542,  cert,  denied,  400  U.S.  832, 
91  S.Ct.  63,  27  L.Ed.2d  63.  It  is  respect  for  the  duties 
and  power  of  Congress,  as  set  forth  in  Article  I  of  the 
Constitution,  that  requires  us  to  inquire  whether  Con- 
gress has  authorized  what  these  congressmen,  as  chair- 
men of  their  respective  subcommittees,  seek  to  do.  Con- 


1  Congressman  Neai  Smith  is  the  Chairman  of  the  Subcommittee 
on  SBA  and  SBIC  Authority  and  General  Small  Business  Problems 
of  the  Committee  on  Small  Business.  Congressman  John  E.  Moss  is 
Chairman  of  the  Subcommittee  on  Oversight  and  Investigations  of 
the  Committee  on  Interstate  and  Foreign  Commerce.  Hon.  Edmund 
L.  Henshaw,  Jr.  is  the  Clerk  of  the  House.  His  interest  in  the  case 
is  not  apparent  from  the  briefs.  But  see  Rule  III  (3),  Rules  of  the 
House  of  Representatives  for  the  95th  Congress,  H.R.  Doc.  No.  94- 
663,  94th  Cong.,  2d  Sess.  (1977)  (Clerk  to  affix  the  seal  of  the  House 
to  all  subpoenas). 
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gressional  committees  are  themselves  the  offspring  of 
Congress;  they  have  only  those  powers  authorized  by 
law;  they  do  not  have  an  unlimited  roving  commission 
merely  by  virtue  of  their  creation  and  existence  to 
ferret  out  evil  or  to  uncover  inequity.  If  Congress  as  a 
whole  has  created  a  privilege,  then  it  is  the  duty  of  the 
court  to  protect  it  against  violation  even  by  a  committee 
of  that  Congress.  Such  judicial  action  manifests  respect 
for  the  law-making  authority  of  the  legislative  branch 
of  the  government,  not  a  lack  of  cooperation  with  its 
investigative  efforts. 

The  appeal  is  related  to  a  pending  private  antitrust 
suit,  In  re  Beef  Industry  Antitrust  Litigation,  457 
F.Supp.  210  (N.D.Tex.).  In  October  1976,  the  district 
court  issued  an  extensive  protective  order  based  on  Rule 
26(c),  F.R.C.P.  The  order  allows  documents  and  deposi- 
tion testimony  to  be  designated  as  confidential,  and  pro- 
vides in  part: 

Any  information  designated  as  confidential  infor- 
mation shall  not  be  made  available  to  persons  other 
than  qualified  persons  or  the  party  who  produced 
the  confidential  information. 

An  exception  is  made  if  the  court  orders  disclosure,  or  if 
the  party  designating  the  information  as  confidential 
consents  to  disclosure. 

Two  subcommittees  of  the  House  of  Representatives, 
the  Subcommittee  on  Oversight  and  Investigations  of 
the  Committee  on  Interstate  and  Foreign  Commerce, 
and  the  Subcommittee  on  SBA  and  SBIC  Authority  and 
General  Small  Business  Problems  of  the  Committee  on 
Small  Business,  learned  of  the  existence  of  the  antitrust 
suit  in  the  course  of  investigating  the  domestic  beef 
industry.  Each  of  the  subcommittees  issued  subpoenas 
to  attorneys  representing  one  of  the  plaintiffs,  the  Meat 
Price  Investigators  Association,  and  to  an  officer  of  the 
Association,  demanding  documentary  material  obtained 
by  MPIA  from  other  parties  during  the  course  of  discov- 
ery in  the  antitrust  suit.  The  validity  of  the  subpoenas 
was  not  challenged;  however,  because  some  of  the  mate- 
rial requested  by  the  subcommittees  was  subject  to  the 
district  court's  protective  order,  MPIA  moved  for  the 
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court's  permission  to  comply  with  the  congressional  sub- 
poenas. The  court  denied  permission,  but  without  preju- 
dice to  the  right  of  the  subcommittees  to  ask  for  relief 
on  their  own  behalf.  The  chairmen  of  the  two  subcom- 
mittees did  not  seek  to  intervene  in  the  suit;  instead 
they  sought  leave  to  file  a  motion  to  grant  MPIA's 
request,  or  for  clarification  or  modification  of  the  pro- 
tective order.  The  court  allowed  the  motion  to  be  filed, 
but  denied  the  relief  requested.  The  two  chairmen  then 
appealed  the  trial  court's  denial  of  their  motion.  No 
party  to  the  litigation  joined  in  the  appeal. 

[3]  Before  assessing  the  respective  positions  of  the 
litigants,  it  is  appropriate  to  consider  the  effect  of  the 
chairmen's  failure  to  comply  with  the  procedure  for 
intervention  established  by  Rule  24(c),  F.R.C.P.2  Some 
courts  have  held  that  it  is  reversible  error  to  conduct 
any  proceedings  at  the  behest  of  parties  who  have  failed 
to  intervene  formally  pursuant  to  Rule  24(c).  E.g., 
Spangler  v.  Pasadena  City  Board  of  Education,  9  Cir. 

1977,  552  F.2d  1326.  See  also  Moten  v.  Bricklayers, 
Masons  and  Plasterers  International  Union,  1976,  177 
U.S.App.D.C.  77,  543  F.2d  224.  Other  courts  have  been 
willing  to  ignore  technical  defects  in  the  intervention 
process.  E.g.,  United  States  v.  Louisiana,  5  Cir.  1976,  543 
F.2d  1125;  Smartt  v.  Coca-Cola  Bottling  Corp.,  6  Cir. 
1964,  337  F.2d  950,  cert,  denied,  1965,  380  U.S.  934,  85 
S.Ct.  941,  13  L.Ed.2d  822.  Occasionally,  courts  have  been 
willing  to  overlook  a  total  failure  to  comply  with  Rule 
24(c).  E.g.,   SEC  v.  Lincoln   Thrift  Association,   9  Cir. 

1978,  577  F.2d  600;  Roach  v.  Churchman,  8  Cir.  1972, 
457  F.2d  1101. 

The  Fifth  Circuit  has  been  lenient  in  hearing  the 
appeals  of  nonparties.  In  Overby  v.  United  States  Fidel- 
ity and  Guaranty  Co.,  5  Cir.  1955,  224  F.2d  158,  162,  we 
allowed  the  Acting  Secretary  of  the  Treasury,  " whether 
or  not  he  was  formally  recognized  as  a  party  to  the 
suit,"  to  appeal  an  order  requiring  the  production  of 
bank  records  in  the  bank's  suit  against  its  surety  com- 
pany because  the  Secretary  had  asserted  that  the  rec- 
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2  This  issue  was  not  discussed  by  the  parties;  however,  we  consid- 
tk  er  it  of  sufficient  importance  to  raise  sua  sponte.  See  SEC  u.  Lin- 
tk   coin  Thrift  Association,  9  Cir.  1978  577  F.2d  600,  602. 
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ords  were  privileged.  A  few  years  later,  in  Caswell  v. ! 
Manhattan  Fire  &  Marine  Insurance  Co.,  5  Cir.  1968, 
399  F.2d  417,  we  held  that  a  nonparty  could  appeal  the  I 
denial  of  his  motion  to  quash  a  subpoena.  Finally,  in|| 
United  States  v.  United  Fruit  Co.,  5  Cir.  1969,  410  F.2d 
553,  cert,  denied,  396  U.S.  820,  90  S.Ct.  59,  24  L.Ed.2d  71, 
we   allowed   a   nonparty   to   appeal   the   denial   of  its  J 
motion  for  permission  to  inspect  and  copy  progress  re- 
ports and  programs"  sealed  under  a  protective  order.  { 
Although  the  panel  considered  whether  it  had  jurisdic- 
tion over  the  case,  it  did  not  examine  whether  the  non 
party  had  any  right  to  file  a  motion  with  the  district 
court,  or  to  appeal  without  complying  with  Rule  24(c). 
There  is  no  question  that  the  procedurally  correct 
course  for  the  chairmen  would  have  been  first  to  obtain 
status  in  the  suits  as  intervenors.  See  SEC  v.  Lincoln 
Thrift  Association,  supra,  577  F.2d  at  603.  However,  we 
note  that  the  district  court  denied  the  plaintiffs'  motion 
for  leave  to  comply  with  the  congressional  subpoenas, 
" without  prejudice  to  the  right  of  the  Committee  and  its 
counsel  to  appear  before  this  court  and  ask  for  the 
relief  that  it  seeks."   This  could  be  construed  as  an 
invitation  to  the  chairmen  to  file  their  motion  without 
first  seeking  formal  intervention;  indeed,  the  appellees 
use  the  words  "permitted  to  intervene"  when  referring 
to  the  appellants'  status  in  the  motion  to  dismiss.  See 
West  v.  Radio-Keith-Orpheum  Corp.,  2  Cir.  1934,  70  F.2d 
621,  624,  cited  in  SEC  v.  Lincoln   Thrift  Association, 
supra,  577  F.2d  at  602  (creditors  had  standing  because 
they  were  "brought  in  in  invitum").  Compare   United 
States  v.  United  Fruit  Co.,  supra,  410  F.2d  at  554  ("The 
[protective]  order  provided  that  third  parties  could  not, 
without  an  express  order  of  the  court  inspect  or  copy 
any  document  submitted  *  *  *.");  Roach  v.  Churchman,  k 
supra,  457  F.2d  at  1104)  affording  relief  to  a  participant  L 
without  formally  naming  it  as  a  party  deemed  "equiva-  jti 
lent  to  authorizing"  intervention).  In  view  of  our  le-  |ol 
nience  in  the  past  and  the  fact  that  the  district  court's  j  ai 
acts  might  be  considered  equivalent  to  authorizing  in- 
tervention, we  will  not  dismiss  for  the  failure  to  comply 
with  Rule  24(c),  but  we  will  assume  that  the  district 
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court  implicitly  authorized  the  chairmen  to  intervene. 
However,  we  reiterate  that  a  formal  motion  for  inter- 
vention should  have  been  filed  pursuant  to  Rule  24(c). 
Future  litigants  should  not  attempt  to  use  this  opinion 
to  circumvent  the  clear  requirements  of  the  rule.  We 
now  turn  our  attention  to  the  issues  raised  by  the  liti- 
gants. 

[4]  In  response  to  the  appeal  filed  by  the  chairmen, 
one  of  the  defendants,  The  National  Provisioner,  Inc., 
filed  a  motion  to  dismiss  because  neither  subcommittee 
had  obtained  authorization  from  the  House*  of  Repre- 
sentatives before  it  sought  to  file  the  motion  in  the 
district  court;  we  note  ourselves  that  neither  has  ob- 
tained authority  to  appeal.  The  premise  of  the  motion 

tic  to  dismiss  is  that  authorization  is  required  by  Rule  XI, 
cl.  2(m)(2)(B)  of  the  Rules  of  the  House  of  Representa- 
tives for  the  95th  Congress,  H.R.Doc.No.94-663,  94th 
Cong.,  2d  Sess.  (1977),  before  a  congressman  may  appear 
in  court  on  behalf  of  a  committee  or  subcommittee;  that 
rule  provides: 

Compliance  with  any  subpena  [sic]  issued  by  a  com- 
mittee or  subcommittee  *  *  *  may  be  enforced  only  as 

)ul  authorized  or  directed  by  the  House.  The  position  of  the 
chairmen  is  that  authorization  under  this  rule  is  not 
required  both  because  they  seek  modification  of  a  court 
order  rather  than  judicial  enforcement  of  a  congression- 
al subpoena  and  also  because  they  do  not  desire  to 
retain  outside  counsel  to  represent  their  subcommittees 

isM  in  court.  However,  they  point  to  no  other  rule  and  to  no 

to|  statute  that  confers  general  authority  to  prosecute  or 
intervene  in  law  suits  or  undertake  other  actions  in  the 
courts. 

While  the  opinion  of  two  congressmen  on  the  applica- 
bility of  a  rule  of  the  House  is  certainly  entitled  to 
serious  consideration  by  this  court,  we  note  that  legisla- 
tive committees  and  congressmen  have  been  held  to 
observance  of  the  rules  of  Congress  and  that  those  rules 
are  judicially  cognizable.  Yellin  v.  United  States,  1963, 
374  U.S.  109,  114,  83  S.Ct.  1828,  1832,  10  L.Ed.2d  778, 
783.  See  also  Christoffel  v.  United  States,  1949,  338  U.S. 
84,  69  S.Ct.   1447,  93  L.Ed.   1826.  In  interpreting  the 
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meaning  and  scope  of  the  House  rule,  it  is  appropriate 
to  examine  congressional  practice  under  that  rule.  See 
Yellin  v.  United  States,  374  U.S.  at  116-17,  83  S.Ct.  at 
1833,  10  L.Ed.2d  at  785. 

One  of  the  chairmen  before  us,  Representative  John 
E.  Moss,  has  previously  intervened  on  behalf  of  the 
Subcommittee  on  Oversight  and  Investigations  in  a 
then-pending  case,  Ashland  Oil,  Inc.  v.  FTC,  D.D.C.1976, 
409  F.Supp.  297,  affd  179  U.S.App.D.C.  22,  548  F.2d  977 
(per  curiam).  That  case  arose  when  Ashland  Oil  sought 
to  enjoin  the  Federal  Trade  Commission  from  transfer- 
ring secret  information  obtained  from  Ashland  (appar- 
ently not  in  the  course  of  litigation)  to  the  Subcommit- 
tee on  Oversight  and  Investigations  of  the  Committee 
on  Interstate  and  Foreign  Commerce  at  the  request  of 
Subcommittee  Chairman  Moss.  A  week  after  Ashland 
Oil  obtained  a  temporary  restraining  order,  the  subcom- 
mittee authorized  a  subpoena  for  the  documents.  Id.  at 
301.  On  the  same  day,  Congressman  Moss  filed  a  resolu- 
tion for  authorization  from  the  House  to  intervene  with  j  - 
special  counsel  in  the  suit  that  Ashland  Oil  had  filed )  P 
seeking  to  enjoin  the  FTC  from  transferring  the  docu- 
ments to  the  subcommittee.3  H.R.  Res.  899,  94th  Cong., 
1st  Sess.  (1975).  See  121  Cong.Rec.  38213. 

The  resolution  passed  by  the  House  authorized  Con- 
gressman Moss  to  "intervene  and  appear"  in  the  pend- 
ing action  in  district  court  on  behalf  of  the  committee. 
The  report  accompanying  the  resolution, 
H.R.Rep.No.94-756,  explained  why  the  resolution  was 
necessary.  It  noted,  "The  Supreme  Court  has  ruled  that 
a  committee  (or  subcommittee)  must  have  specific  au- 
thority from  the  appropriate  House  in  order  to  under- 
take any  court  action.  Reed  v.  County  Commissioners, 
277  U.S.  376,  48  S.Ct.  531,  72  L.Ed.  924(1928)."  4  (Empha- 
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3  Rule  XI,  cl.  2(m)(2)(B)  of  the  Rules  of  the  House  of  Representa- 
tives for  the  94th  Congress,  H.R.Doc.No.93-416,  93d  Cong.,  2d  Sess 
(1975)  is  identical  to  the  previously  quoted  rule  of  the  95th  Con 
gress. 

4  In  Reed  v.  County  Commissioners,  1928,  277  U.S.  376,  48  S.Ct. 
531,  72  L.Ed.  924,  the  Supreme  Court  dismissed  a  suit  brought  to 
compel  the  production  of  documents  because  the  members  of  the 
committee  were  not  specifically  authorized  by  the  Senate  to  bring 
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sis  supplied.)  H.R.Rep.No.94-756  at  22.  The  resolution 
was  approved  with  unanimous  consent.  121  Cong.Rec. 
41707  (1975).  After  obtaining  authorization,  Congress- 
man Moss  sought  and  was  granted  leave  to  intervene  in 
the  suit  pursuant  to  F.R.  C.P.  24(a).  409  F.Supp.  at  301. 
In  Ashland  Oil,  Congressman  Moss  was  not  seeking 
to  obtain  judicial  enforcement  of  a  congressional  sub- 
poena; he  intervened  to  obtain  the  dissolution  of  the 
temporary  restraining  order  that  prevented  the  FTC 
from  sending  requested  documents  to  his  committee, 
and  to  oppose  any  temporary  or  permanent  injunction 
that  Ashland  Oil  might  have  sought  to  prevent  the 
transfer  of  the  documents  for  a  longer  period.  Moreover, 
although  special  counsel  was  authorized  in  H.R.  Res. 
899,  that  was  not  the  sole  purpose  of  the  resolution;  it  is 
clear  that  the  resolution  was  submitted  and  passed  be- 
cause the  Congressman  himself  stated  that  he  needed 
such  authorization.  See,  e.g.,  H.R.  Rep.  No.  94-756  at  20- 
j  21.  Neither  the  resolution  nor  the  accompanying  report 
provide  any  basis  to  support  the  view  that  under  the 
House  rules  authorization  is  required  only  when  special 
counsel  is  to  be  retained. 

Thus  based  on  the  practice  in  the  House  of  Repre- 
sentatives, as  revealed  by  Congressman  Moss's  actions 
in  the  Ashland  Oil  case,  it  is  apparent  that  Rule  XI,  cl. 
2(m)(2)(B)  requires  House  authorization  not  only  for 
direct  enforcement  of  a  subpoena  but  also  in  any  in- 
stance when  a  House  committee  seeks  to  institute  or  to 
intervene  in  litigation  and,  of  course,  to  appeal  from  a 
court  decision,  particularly  when  the  purpose  is,  as 
here,  to  obtain  the  effectuation  of  a  subpoena.  Congress- 
men Smith  and  Moss  failed  to  obtain  a  House  resolution 
or  any  other  similar  authority  before  they  sought  to 
intervene  in  the  beef  industry  case.  If  every  subcommit- 
tee of  the  Congress  is  to  have  inherent  authority  to 
intervene  in  pending  suits,  to  file  motions  in  litigation 


suit.  Specific  authorization  has  also  been  required  in  the  context  of 
prosecutions  for  contempt  of  Congress.  Cf.  Go  jack  v.  United  States, 
1966,  384  U.S.  702,  716,  86  S.Ct.  1689,  1698,  16  L.Ed.2d  870,  880 
("the  line  of  authority  from  the  House  to  the  Committee  and  then 
to  the  subcommittee  must  plainly  and  explicitly  appear"). 
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throughout  the  nation  and  to  prosecute  appeals  from 
district  court  decisions,  a  general  grant  of  authority  by 
statute  or  resolution  would  appear  appropriate.  In  the 
absence  either  of  such  a  general  authorization  or  specif- 
ic authorization  for  the  actions  here  taken,  the  motion 
to  dismiss  the  appeal  is  granted.5 


5  In  view  of  our  disposition  of  the  case,  we  need  not  consider,  sua 
sponte,  the  question  of  the  mootness  of  the  congressional  subpoe- 
nas. Since  the  95th  Congress  has  adjourned,  the  subpoenas  may  no 
longer  be  in  force.  See  Eastland  v.  United  States  Servicemen's 
Fund,  1975,  421  U.S.  491,  512,  95  S.Ct.  1813,  1826,  44  L.Ed.2d  324, 
341.  Neither  need  we  consider  the  validity  of  the  technical  objec- 
tion that,  in  filing  the  appeal,  the  chairmen  appeared  to  act  indi- 
vidually and  not  in  their  official  capacities  on  behalf  of  their  com- 
mittees. For  the  purpose  of  this  opinion,  we  have  assumed,  without 
deciding,  that  Congressmen  Smith  and  Moss  are  acting  on  behalf  of 
their  respective  committees. 
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Before  BRIGHT,  HENLEY  and  McMILLIAN,  Circuit 
Judges. 


HENLEY,  Circuit  Judge. 

Iowa  Beef  Processors,  Inc.  (IBP)  appeals  from  the  dis- 
trict court  order  which  partially  lifted  a  protective 
order  entered  in  the  course  of  discovery  proceedings  in 
this  diversity  suit.  Treating  the  notice  of  appeal  as  a 
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petition  for  a  writ  of  mandamus,  we  grant  the  writ, 
vacate  the  district  court's  order,  and  remand  the  case 
with  directions  to  reinstate,  in  full,  the  protective  order. 

1 

IBP,  which  is  described  in  the  briefs  as  the  world's 
largest  meat  packing  concern,  has  been  the  target  of 
numerous  private  antitrust  suits  in  recent  years.  Many 
of  these  lawsuits  have  been  brought  by  members  of  an 
organization  calling  itself  the  Meat  Price  Investigators 
Association  and  have  been  pursued  by  two  lawyers,  Lex 
Hawkins  and  John  Cochrane.  A  number  of  these  cases 
have  been  transferred  to  the  United  States  District 
Court  for  the  Northern  District  of  Texas  for  consoli- 
dated pretrial  proceedings.  See  In  re  Beef  Industry  Anti- 
trust Litigation,  432  F.Supp.  211  (Jud.  Pan.  Mult.  Lit. 
1977);  In  re  Beef  Industry  Antitrust  Litigation,  419 
F.Supp.  720  (Jud.  Pan.  Mult.  Lit.  1976).  This  antitrust 
litigation  has,  in  turn,  generated  a  massive  amount  of 
collateral  litigation. 

The  instant  case  was  begun  by  IBP  in  the  Northern 
District  of  Iowa  on  August  1,  1977.  IBP  sued  a  number 
of  defendants  including  Hawkins,  Cochrane,  and  one 
Hughes  A.  Bagley,  a  former  vice  president  of  IBP.  In  its 
complaint,  IBP  alleged  that  Bagley  had  taken  a  number 
of  documents  with  him  when  he  left  IBP's  employ  in 
1975  and  that  these  documents  contained  confidential 
business  information  which,  if  disclosed,  would  damage 
IBP's  business.  IBP  further  alleged  that  Bagley  had 
disclosed  certain  confidential  information  and  records  to 
Hawkins,  Cochrane,  and  others  in  violation  of  various 
contractual  obligations  and  common  law  fiduciary  7 
duties.  The  case  came  before  Chief  Judge  McManus  who 
on  February  13,  1978  issued  an  order  deciding  a  number 
of  pretrial  motions.  In  part,  the  order  granted  IBP's 
motion  for  a  protective  order  preventing  disclosure  of 
IBP's  confidential  business  information  and  limiting  its 
use  to  defense  counsel  in  the  Iowa  case  and  to  Hawkins 
and  Cochrane  in  connection  with  Texas  antitrust  cases. 
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Over  a  period  of  time,  the  House  Subcommittee  on 
SBA  and  SBIC  Authority  and  General  Small  Business 
Problems  (the  Subcommittee)  of  the  House  Committee 
on  Small  Business  has  become  interested  in  pricing 
practices  in  the  meat  industry.  In  that  connection,  the 
Subcommittee  served  Hawkins  and  one  Glen  L.  Freie 
with  congressional  subpoenas  duces  tecum  compelling 
them  to  produce  a  number  of  documents,  including 
some  which  were  subject  to  a  protective  order  issued  in 
connection  with  the  Texas  antitrust  cases.1  Hawkins 
and  Freie  moved  to  dissolve  the  protective  order.  Their 
motion  was  denied  by  United  States  District  Judge  Wil- 
liam M.  Taylor,  who  held  that  the  Subcommittee's  at- 
tempt to  subpoena  the  documents  covered  by  the  protec- 
tive order  violated  the  due  process  clause.  In  Re  Beef 
Industry  Antitrust  Litigation,  457  F.  Supp.  210  (N.D. 
Tex.  1978).  An  appeal  from  that  decision  was  recently 
dismissed  by  the  Fifth  Circuit,  Neal  Smith,  et  al.  v.  The 
National  Provisioned  et  al,  No.  78-3344  (5th  Cir.  Febru- 
ary 2,  1979). 

Frustrated  in  its  efforts  to  obtain  this  material  in  the 
Texas  proceedings,  the  subcommittee  changed  tactics.  In 
late  October,  1978  it  served  a  similar  subpoena  duces 
tecum  on  Bagley,  requiring  him  to  produce  a  number  of 
documents  covered  by  Judge  McManus'  February  13 
protective  order.  Bagley  moved  to  dissolve  the  protec- 
tive order  and  IBP  opposed  the  motion.  By  order  filed 
November  24,  1978  the  district  court  granted  Bagley's 
motion  and  partially  lifted  the  protective  order  to  the 
extent  necessary  to  allow  Bagley  to  comply  with  the 
subpoena.  It  is  from  this  order  that  IBP  appeals. 

In  a  telephone  conversation  John  M.  Fitzgibbons,  spe- 
cial Counsel  to  the  Subcommittee,  was  apprised  of  the 
district  court's  order  the  day  it  was  entered.  On  Novem- 
ber 27  a  Subcommittee  investigator,  Nick  Wultich,  ap- 


1  In  addition  to  the  two  subpoenas  served  by  the  Subcommittee 
m  SBA  and  SBIC  Authority  and  General  Small  Business  Problems, 
:wo  subpoenas  were  served  by  the  Subcommittee  on  Oversight  and 
Investigation  of  the  Interstate  and  Foreign  Commerce  Committee 
}f  the  House  of  Representatives.  The  latter  subcommittee  is  not 
involved  in  the  instant  case. 
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peared  at  the  office  of  Bagley's  counsel  and  took  physi- 
cal possession  of  seven  boxes  of  documents. 

IBP's  counsel  learned  of  the  order  on  November  28 
and  subsequently  learned  that  the  Subcommittee  had 
acquired  the  documents.  On  November  30  IBP  filed  a 
notice  of  appeal  from  the  order  lifting  the  protective 
order.  On  December  4  IBP  filed  a  motion  for  a  stay  and 
other  appropriate  relief  in  this  court.  By  order  dated 
December  4  Judge  "Henley  stayed  the  district  court 
order  pending  a  hearing  before  a  panel  of  the  court  and 
recited  an  agreement  whereby  the  Subcommittee  and  |J 
its  staff  would  take  no  action  with  respect  to  the  docu- 
ments until,  and  including,  December  16.  The  matter 
came  on  for  a  hearing  before  this  panel  on  December 
12,  and  on  December  14  we  issued  an  order  denying  the 
motion  for  a  stay,  but  ordering  the  appeal  expedited. 
Iowa  Beef  Processors,  Inc.  v.  Hughes  A.  Bagley,  No.  78- 
1855  (8th  Cir.  Dec.  14,  1978). 

Despite  the  strenuous  efforts  of  counsel  to  persuade 
us  otherwise,  we  find  that  the  case  in  its  current  pos 
ture  presents  a  relatively  narrow  question,  i.e.,  did  the 
district  court  abuse  its  discretion  in  granting  Bagley's 
motion  to  lift  the  protective  order?  Prior  to  addressing 
this  question,  however,  we  must  first  examine  our  juris 
diction. 

II. 

The  district  court  order  partially  lifting  the  protective 
order  is  clearly  not  a  "final  decision"  as  that  term  is 
used  in  28  U.S.C.  §  1291,  because  the  order  is  not  "one 
which  ends  the  litigation  *  *  *  and  leaves  nothing  for 
the  court  to  do  but  execute  the  judgment."  Catlin  v 
United  States,  324  U.S.  229,  233  (1945).  Thus,  unless  the 
order  falls  within  a  statutory  or  judicially-created  ex- 
ception to  the  finality  doctrine,  appellate  review  at  this 
time  is  premature. 

The  order  is  not  appealable  under  the  Interlocutory 
Appeals  Act,  28  U.S.C.   §1292.  The  order  is  not  one 
granting  or  denying  an  injunction  under  §  1292(a)(1)  nor  e 
did  IBP  move  for  certification  under  §  1292(b).  )ur 
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IBP  argues  that  the  order  partially  lifting  the  protec- 
tive order  is  a  "collateral  order' '  within  the  meaning  of 
Cohen  v.  Beneficial  Industrial  Loan  Corp.,  337  U.S.  541 
(1949).  Most  courts,  including  this  one,  have  held  that 
orders  compelling  the  production  of  documents  or  testi- 
mony are  not  appealable  as  collateral  orders  or  other- 
wise. See,  e.g.,  Miller  v.  Reighter,  No.  78-1276  (8th  Cir. 
Sept.  20,  1978);  Gialde  v.  Time,  Inc.,  480  F.2d  1295  (8th 
Cir.  1973);  Childs  v.  Kaplan,  467  F.2d  628  (8th  Cir.  1972)- 
Borden  Co.  v.  Sylk,  410  F.2d  843  (3d  Cir.  1969);  Para- 
mount Film  Distributing  Corp.  v.  Civil  Center  Theatre 
Inc.,  333  F.2d  358  (10th  Cir.  1964).  We  view  an  order 
partially  lifting  a  protective  order  as  the  functional 
equivalent  of  an  order  compelling  production  of  docu- 
ments or  testimony  and  find  the  reasoning  of  the  above- 
,  listed  cases  to  be  persuasive  in  this  case.  As  the  court 
7C  observed  in  Borden  Co.  v.  Sylk,  supra,  410  F.2d  at  845- 
46: 

We  have  detected  what  appears  to  be  an  irresisti- 
ble impulse  on  the  part  of  appellants  to  invoke  the 
'collateral  order'  doctrine  whenever  the  question  of 
appealability  arises.  Were  we  to  accept  even  a  small 
percentage  of  these  sometime  exotic  invocations, 
this  court  would  undoubtedly  find  itself  reviewing 
more  'collateral'  than  'final'  orders. 
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Every  interlocutory  order  involves,  to  some 
degree,  a  potential  loss.  That  risk,  however,  must  be 
balanced  against  the  need  for  efficient  federal  judi- 
cial administration  as  evidenced  by  the  Congres- 
sional prohibition  of  piecemeal  appellate  litigation. 
To  accept  the  appellant's  view  is  to  invite  the  inun- 
dation of  appellate  dockets  with  what  have  hereto- 
fore been  regarded  as  nonappealable  matters. 

Accordingly,  we  hold  that  we  have  no  appellate  juris- 
liction.  This  does  not,  however,  end  our  consideration  of 
Dossible  bases  of  jurisdiction. 

As  an  alternative  to  appellate  jurisdiction,  IBP  con- 
tends that  this  is  an  appropriate  case  for  us  to  invoke 
|)ur  discretionary  writ-issuing  authority  under  the  All 


ni 
4 


244 

Writs  Act,  28  U.S.C.  §  1651(b),2  and  issue  a  writ  of  man- 
damus compelling  reinstatement  of  the  protective  order 
and/or  return  of  the  documents.3 

We  begin  by  noting  that  the  power  conferred  by  the 
All  Writs  Act  "is  meant  to  be  used  only  in  the  excep- 
tional case  where  there  is  clear  abuse  of  discretion  or 
'usurpation  of  judicial  power/  "  Bankers  Life  &  Cos.  Co. 
v.  Holland,  346  U.S.  379,  383  (1953).  In  addition,  invoca- 
tion of  power  under  -the  Act  must  be  carefully  circum- 
scribed, lest  appellate  courts  find  themselves  reviewing 
"nonappealable  orders  on  the  mere  ground  that  they 
may  be  erroneous/'  Will  v.  United  States,  389  U.S.  90, 
98  n.6  (1967).  Bearing  in  mind  these  salutary  and  well- 
established  restrictions,  we  nevertheless  conclude  that 
this  case  presents  an  appropriate  occasion  for  us  to 
invoke  our  power  under  the  All  Writs  Act. 

First,  a  number  of  courts,  including  this  one,  have  re 
found  mandamus  to  be  an  appropriate  vehicle  to  review  „nc 
orders  compelling  the  production  of  documents  or  testi-  vo 
mony  claimed  to  be  privileged  or  covered  by  other  more; of 
general  interests  in  secrecy.  See,  e.g.,  Diversified  Indus-  en 
tries,  Inc.  v.  Meredith,  572  F.2d  596  (8th  Cir.  1978)  (on^, 
banc)  (attorney-client  privilege);  Usery  v.  Ritter,  547  F.2d 
528  (10th  Cir.  1977)  (disclosure  of  identity  of  informer  in 
PLSA  case);  Breed  v.  United  States  Dist.  Ct,  542  F.2d 
1114  (9th  Cir.  1976)  (disclosure  of  personnel  and  inmate 
files  of  state  youth  authority);  Pfizer,  Inc.  v.  Lord,  456 
F.2d  545  (8th  Cir.  1972)  (attorney-client  privilege); 
United  States  v.   United  States  Dist.  Ct,  444  F.2d  651 
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2  The  Act  provides:  "The  Supreme  Court  and  all  courts  estab- 
lished by  Act  of  Congress  may  issue  all  writs  necessary  or  appropri- 
ate in  aid  of  their  respective  jurisdictions  and  agreeable  to  the 
usages  and  principles  of  law." 

3  Although  we  have  occasionally  treated  a  notice  of  appeal  as  a 
petition  for  a  writ  of  mandamus,  see,  e.g.,  Wilkins  v.  Erickson,  484 
F.2d  969,  971  (8th  Cir.  1973),  we  emphasize  that  we  will  not  do  so  as 
a  matter  of  course  in  every  case  where  questions  about  appellate 
jurisdiction  are  raised.  In  cases  such  as  the  instant  one,  however, 
where  the  propriety  of  mandamus  was  raised  from  the  outset, 
where  the  mandamus  issue  has  been  fully  briefed,  and  where  the 
interests  of  the  district  court  have  been  actively  presented,  the 
notice  of  appeal  may  properly  be  treated  as  a  petition  for  a  writ  of 
mandamus. 
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(6th  Cir.  1971),  uffd,  407  U.S.  297  (1972)  (disclosure  to 
conspiracy  defendant  of  his  monitored  conversations); 
Harper  &  Row  Publishers,  Inc.  v.  Decker,  423  F.2d  487 
(7th  Cir.  1970),  affd  by  an  equally  divided  court,  400 
U.S.  348  (1971)  (attorney-client  privilege);  Hartley  Pen 
Co.  v.  United  States  Dist.  Co.,  287  R2d  324  (9th  Cir. 
1961)  (disclosure  of  secret  formula  acquired  under  li- 
cense forbidding  disclosure).  In  this  case,  IBP  claims 
that  the  documents  disclosed  to  the  Subcommittee  are 
covered  by  the  attorney-client  privilege  and/or  consti- 
tute trade  secrets  in  the  nature  of  confidential  business 
information.4 

Second,  the  unique  circumstances  in  which  disclosure 
of  these  materials  was  allowed  give  rise  to  serious  policy 
considerations  which  we  deem  sufficiently  compelling  to 
require  immediate  appellate  attention.  The  parties  have 
not  cited,  nor  has  our  research  disclosed,  any  case  in- 
volving comparable  facts.  In  addition  to  the  uniqueness 
of  the  problem,  it  appears  that  the  Subcommittee  is 
engaged  in  an  ongoing  investigation.  Because  it  is  not 
inconceivable  that  other  material  generated  in  connec- 
tion with  this  litigation  may  be  sought  by  the  Subcom- 
mittee, the  questions  presented  here  may  well  recur 

rior  to  any  opportunity  to  review  a  final  judgment. 
Having  found  this  case  to  be  appropriate  for  review 

y  way  of  mandamus,  we  turn  to  the  merits  of  the 

istrict  court's  order. 


III. 


On  February  13,   1978  the  district  court  entered  a 
rotective  order  restricting  use  of  IBP  business  informa- 
tion to  defense  counsel  in  the  instant  case  and  to  Coch- 
irane  and  Hawkins  for  the  purposes  of  the  Texas  anti- 
sos  trust  cases.  In  so  doing,  the  court  implicitly  conceded 
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4  The  order  of  February  13  granted  IBP's  motion  for  a  protective 
M  Drder  only  to  the  extent  that  the  material  in  question  constituted 
confidential  business  information.  In  the  same  order,  the  district 
court  rejected  IBP's  claim  of  attorney-client  privilege.  Accordingly, 
we  are  concerned  solely  with  the  question  of  allegedly  confidential 
business  information. 
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that  any  further  disclosure  would  unduly  harm  IBP.5 
Yet,  on  November  24,  without  any  showing  that  inter- 
vening circumstances  had  in  any  way  obviated  the  po- 
tential prejudice  to  IBP,  the  court  allowed  disclosure  of 
these  documents  to  the  Subcommittee  without  any  con- 
straints on  the  Subcommittee's  use  thereof. 

Even  more  important  than  this  abrupt  and  unex- 
plained turnabout  is_  the  fact  that  the  documents  or- 
dered disclosed  to  the  Subcommittee  were  an  important 
part  of  the  subject  matter  of  the  underlying  lawsuit. 
That  is,  IBP  alleged  that  Bagley  had  breached  both 
contractual  and  fiduciary  obligations  to  IBP  by  disclos- 
ing the  contents  of  these  documents  and  sought  an  in- 
junction preventing  further  disclosure  and  compelling 
the  return  to  IBP  of  all  such  documents.  In  these  cir- 
cumstances, the  district  court  should  have  maintained 
the  status  quo  by  carefully  limiting  disclosure  of  these 
documents  pending  determination  of  the  merits  of  IBP's 
claim.  The  court's  order  allowing  disclosure  to  the  Sub- 
committee, without  any  limitation  on  its  use  of  the 
documents,  could  well  render  moot  in  part  IBP's  claims 
for  relief  in  the  underlying  lawsuit.6 

On  this  record,  then,  we  are  compelled  to  conclude 
that  the  district  court's  order  partially  lifting  the  pro- 
tective order  was  a  clear  abuse  of  discretion.  According- 
ly, we  grant  the  petition  for  a  writ  of  mandamus,  vacate 
the  district  court's  order  of  November  24,  and  remand 
the  case  with  instructions  to  reinstate  in  full  the  protec- 
tive order  entered  February  13. 7 


5  The  party  requesting  a  protective  order  must  initially  show 
that  the  information  sought  to  be  protected  is  within  the  scope  of 
Rule  26(c)  and  that  he  might  be  harmed  by  its  disclosure.  8  C. 
WRIGHT  &  MILLER,  FEDERAL  PRACTICE  AND  PROCEDURE, 
§  2043  at  300-01  (1970). 

6  We,  of  course,  express  no  opinion  as  to  the  merit,  if  any,  of 
IBP's  claims  for  relief  in  the  underlying  lawsuit. 

7  Out  of  what  is,  perhaps,  an  overabundance  of  caution,  we  em- 
phasize that  this  opinion  should  not  be  construed  as  meaning  that 
review  by  way  of  mandamus  is  available  whenever  a  district  court 
compels  disclosure  of  material  claimed  to  be  protected  by  privilege 
or  other  interest  in  confidentiality.  The  rationale  for  invoking  man- 
damus in  such  situations  is  twofold:  (1)  disclosure  of  the  allegedly 

privileged    or    confidential    information    renders    impossible    any 

Footnotes  continued  on  next  page 
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We  now  turn  to  the  Subcommittee  and  the  relief 
sought  against  it  by  IBP.  At  the  outset,  it  should  be 
noted  that  the  Subcommittee  is  not  a  party  to  the  un- 
derlying litigation  nor  a  party  to  this  appeal.8  Neverthe- 
less, IBP  requests  that  we  order  the  Subcommittee  to 
return  the  documents  in  question  to  the  district  court 
and  to  refrain  from  revealing  the  contents  of  those  doc- 
uments. 

IBP's  argument  in  this  regard  is  premised  on  the 
allegation  that  the  Subcommittee  acquired  the  docu- 
ments in  an  unlawful  manner.  IBP  argues  that  Rule 
62(a)  of  the  Federal  Rules  of  Civil  Procedure  operated 
automatically  to  stay  the  order  partially  lifting  the  pro- 
tective order  for  a  period  of  ten  days  and  that  the 
Subcommittee's  "seizure"  of  the  documents  three  days 
after  the  November  24  order  violated  the  protective 
order. 

Rule  62(a)  provides,  in  pertinent  part: 

Except  as  stated  herein,  no  execution  shall  issue 
upon  a  judgment  nor  shall  proceedings  be  taken  for 
its  enforcement  until  the  expiration  of  10  days  after 
its  entry.  (Emphasis  added.) 

The  term  "judgment"  is  defined  in  Rule  54(a),  which 
reads  in  pertinent  part: 

Judgment  as  used  in  these  rules  includes  a  decree 
and  any  order  from  which  an  appeal  lies. 

Footnotes  continued  from  last  page 

meaningful  appellate  review  of  the  claim  of  privilege  or  confiden- 
tiality; and  (2)  the  disclosure  involves  questions  of  substantial  im- 
portance to  the  administration  of  justice.  Cf.  Harper  &  Row  Pub- 
lishers, Inc.  v.  Decker,  supra,  423  F.2d  at  492.  Where  the  case 
involves  the  attorney-client  privilege,  the  importance  of  the  privi- 
lege itself  may  serve  to  satisfy  the  second  requirement.  Id.  In  other 
cases  where  the  claim  of  confidentiality  is  not  so  intrinsically  a 
part  of  the  administration  of  justice,  some  further  showing  is  re- 
quired. In  the  instant  case,  this  showing  has  been  made  by  the 
unique  facts  of  this  case  (essentially  making  the  case  one  of  first 
impression),  the  possibility  that  similar  disclosure  will  be  sought 
prior  to  final  judgment,  and  the  fact  that  the  allegedly  confidential 
documents  are  themselves  the  subject  matter  of  the  underlying 
lawsuit. 

8  Special  Counsel  to  the  Subcommittee,  John   M.   Fitzgibbons, 
appeared  specially  to  brief  and  argue  the  case  before  this  court. 
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As  we  have  noted,  no  appeal  lies  from  the  district 
court's  order  of  November  24  and,  accordingly,  the  auto- 
matic ten-day  stay  provision  of  Rule  62(a)  does  not 
apply  in  this  case.  The  Subcommittee's  action  in  taking 
possession  of  the  documents  thus  was  not  in  violation  of 
the  protective  order. 

Because  the  Subcommittee  has  neither  been  made  a 
party  to  this  litigation  nor  acted  in  such  a  manner  as  to 
violate  an  existing  court  order,  we  find  no  basis  on  the 
record  now  before  us -to  compel  the  Subcommittee  to 
return  the  papers  it  acquired  as  a  result  of  its  subpoena. 

IV. 

We  are  aware  that  this  opinion  is  probably  not  the 
final  word  in  this  controversy.  As  we  have  noted,  how- 
ever, the  scope  of  our  inquiry  at  this  stage  is  severely 
limited.  Any  further  action  in  this  matter  should  be 
pursued  in  a  district  court  of  competent  jurisdiction9  or 
before  the  Subcommittee  itself. 

We  are  also  cognizant  of  the  fact  that  this  dispute 
has,  at  least  in  part,  passed  into  the  political  arena. 
Indeed,  from  the  very  beginning,  it  was  apparent  that 
non-jurisprudential  considerations  have  played  an  im- 
portant part  in  the  parties'  litigation  strategy.  We  dare 
to  suggest  that  those  concerned  would  have  been  well- 
advised  to  have  worked  out  an  arrangement  among 
themselves  which  would  take  into  account  the  compet- 
ing interests,  rather  than  attempting  to  foist  upon  this 
court  the  responsibility  for  resolving  questions  which 
are  either  beyond  the  scope  of  appellate  judicial  author- 
ity or  outside  the  meager  record  of  this  case. 


9  At  least  one  court  has  held  that  jurisdiction  and  venue  in 
actions  against  congressional  committees  and  their  members  are 
normally  proper  in  the  United  States  District  Court  for  the  District 
of  Columbia.  See  Liberation  News  Service  v.  Eastland,  426  F.2d 
1379  (2d  Cir.  1970). 
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The  petition  for  a  writ  of  mandamus  is  granted,  the 
district  court  order  of  November  24,  1978  is  vacated, 
and  the  case  is  remanded  to  the  district  court  with 
instructions  to  reinstate  in  full  the  protective  order  en- 
tered on  February  13,  1978. 

A  true  copy. 
Attest: 
Clerk,  U.S.  Court  of  Appeals,  Eighth  Circuit. 
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United  States  District  Court  for  the  District  of 
Columbia 

Civil  Action  No.  77-1395 

Richard  Nixon,  plaintiff, 

v. 

Joel  W.  Solomon,  as  administrator  of  general 

SERVICES,  DEFENDANT, 

and 

The  Reporters  Committee  for  the  Freedom  of  the 
Press,  et  al.,  intervenor-defendants. 

Status  Report 

Subsequent  to  the  parties'  Status  Report  dated  Febru- 
ary 2,  1979  in  this  action,  counsel  have  reached  an 
agreement  to  settle  all  but  two  of  plaintiffs  claims.  The 
understandings  are  embodied  in  the  forms  of  documents 
appended  to  this  Status  Report,  consisting  of  (1)  an 
Agreement,  (2)  certain  amendments  to  the  regulations 
of  the  General  Services  Administration  (Attachment  A 
to  the  Agreement),  (3)  certain  explanatory  material  to 
be  included  in  the  "Nixon  Materials  Archival  Process- 
ing Manual"  (Attachment  B  to  the  Agreement),  (4)  a 
letter  to  the  General  Services  Administration  from 
counsel  for  plaintiff,  and  (5)  a  letter  to  the  General 
Services  Administration  and  counsel  for  plaintiff  from 
counsel  for  intervenor-defendants.  These  documents 
have  not  been  executed  in  final  form,  but  counsel  be- 
lieve that  they  will  be  executed  in  the  near  future. 

Because  of  the  necessity  of  submitting  the  amended 
regulations  to  the  Congress,  the  Agreement  cannot  im- 
mediately become  final.  During  the  period  in  which  the 
amendments  are  pending  in  Congress,  the  parties  pro- 

(251) 


252 

pose  to  hold  in  abeyance  the  settled  issues  and  the 
motions  presently  pending  before  the  Court.  The  settle- 
ment will  become  final  as  soon  as  the  amended  regula- 
tions become  effective.  In  the  event  the  amended  regu- 
lations do  not  become  effective,  it  would  be  necessary  to 
resume  litigation  with  respect  to  the  settled  issues  and 
the  pending  motions.  The  proposed  procedure  for  deal- 
ing with  this  matter  is  set  forth  in  the  Agreement  at- 
tached hereto. 

The  two  claims  which  have  not  been  settled  are  de- 
scribed in  the  attached  Agreement.  The  parties'  propos- 
al is  that  plaintiff  will  file  an  amended  complaint  on  or 
before  February  28,  1979,  limited  to  the  two  unsettled 
issues.  These  issues  would  then  be  briefed  and  argued 
pursuant  to  a  schedule  to  be  established  by  the  Court. 

The  parties  respectfully  request  that  the  Court  sched- 
ule a  status  conference  at  its  earliest  convenience  to 
discuss  the  documents  appended  hereto  and  to  establish 
the  subsequent  procedure  that  should  be  followed  by  the 
parties. 

Respectfully  submitted, 

R.  Stan  Mortenson  M.J.S., 
Miller,  Cassidy,  Larroca  &  Lewin, 
2555  M  Street,  N.W., 
Suite  500, 

Washington,  D.C.  20037 
(202)  293-6400 
Attorneys  for  Plaintiff. 

Anthony  Steinmeyer, 
Department  of  Justice, 
Washington,  D.C.  20530 
(202)  633-3506 

Attorney  for  Defendant. 

Robert  E.  Herzstein, 
Mark  J.  Spooner, 
Arnold  &  Porter, 
1229  Nineteenth  Street,  N.W., 
Washington,  D.C.  20036 
Attorneys  for  The  Reporters. 

Committee  for  Freedom  of  the  Press,  et  al. 
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Dated:  February  14,  1979. 

Agreement 

The  parties  enter  into  this  Agreement  in  order  to 
settle  as  many  issues  in  this  litigation  as  possible. 

1.  Amendment  of  Regulations. 

The  Administrator  of  General  Services  will  submit  to 
the  Congress  various  modifications  of  the  regulations 
that  are  the  subject  of  this  action.  The  regulations,  as 
modified,  are  set  forth  in  Attachment  A.  The  Adminis- 
trator has  also  prepared  various  documents  to  be  in- 
cluded in  a  "Nixon  Materials  Archival  Processing 
Manual/'  explaining  the  manner  in  which  certain  of 
the  regulations  will  be  interpreted  or  applied.  These 
documents  are  set  forth  in  Attachment  B. 

2.  Effective  Date, 

This  agreement  shall  become  final  at  such  time  as  the 
regulations  referred  to  in  paragraph  1  become  effective. 
In  the  event  the  regulations  do  not  become  effective, 
this  Agreement  shall  be  terminated. 

3.  Continuation  of  This  Action. 

Until  the  regulations  become  effective,  all  issues  in 
this  litigation  will  be  held  in  abeyance  except  the  issues 
of  (a)  whether  the  tape  recorded  presidential  conversa- 
tions may  be  made  generally  available  for  public  listen- 
ing ("the  tape  access  issue");  and  (b)  whether  materials 
which  are  claimed  to  be  diaries  shall  be  treated  as 
inherently  private  or  personal  and  therefore  returned 
without  any  further  archival  processing  ("the  diary 
issue").  The  parties  have  decided  to  litigate  the  tape 
access  and  diary  issues  independently  of  this  Agree- 
ment. In  the  event  this  Agreement  is  terminated,  the 
parties  may  at  that  time  resume  litigation  of  any  or  all 
of  the  issues  settled  by  this  Agreement. 

4.  Processing  Prior  to  Final  Settlement. 

Until  this  Agreement  becomes  final,  the  archivists 
may  continue  processing  the  materials  in  accordance 
with  informal  agreements  reached  by  the  Archivist  and 
counsel  for  former  President  Nixon.  Until  this  Agree- 
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ment  becomes  final,  there  will  be  no  public  disclosure  of 
any  materials  under  the  public  access  regulations  and 
no  activities  with  respect  to  the  materials  by  the  Presi- 
dential Materials  Review  Board. 

5.  Dismissal  of  Various  Claims  For  Relief. 

On  or  before  February  28,  1979,  plaintiff  Nixon  will 
file  a  third  amended  complaint  challenging  the  validity 
of  Section  105-63.404  (b)  and  (c)  of  the  regulations  and 
raising  the  diary  issue".  When  this  Agreement  becomes 
final,  plaintiff  will  dismiss  each  of  the  claims  set  forth 
in  the  second  amended  complaint.  With  regard  to  the 
tape  access  and  diary  issues  framed  by  the  third  amend- 
ed complaint,  plaintiff  will  not  contend  that  the  regula- 
tions are  unconstitutional  or  void  because  promulgated 
subject  to  the  one-House  veto  provision  of  the  Act,  and 
defendants  will  not  contend  that  congressional  accept- 
ance of  the  regulations  supports  their  validity.  Howev- 
er, in  the  event  this  Agreement  is  terminated,  the 
pleadings  may  be  amended  to  raise  such  claims. 

6.  Effect  of  Agreement  on  Other  Litigation  or  New  Regu- 
lations. 

In  the  event  that,  subsequent  to  the  settlement  of  this 
action,  any  of  the  existing  regulations  or  proposed 
amended  regulations  are  deleted  or  amended,  or  new 
regulations  are  added,  plaintiff  is  not  barred  from  chal- 
lenging such  changes  and  may  assert  any  claims  he 
may  have  and  advance  any  arguments  there  may  be 
with  respect  thereto.  Plaintiff  will  not  challenge  any  of 
the  existing  regulations  or  proposed  amended  regula- 
tions which  are  not  affected  by  such  post-settlement 
changes  in  the  regulations. 

In  the  event  anyone  challenges  the  validity  of  the 
existing  or  proposed  amended  regulations,  this  Agree- 
ment shall  not  bar  any  party  from  presenting  any  and 
all  claims,  defenses,  or  arguments  there  may  be  to  sus- 
tain the  validity  of  the  challenged  regulations  or  to 
invalidate  the  regulations  as  subsequently  modified  in 
response  to  a  successful  challenge  thereto. 
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7.  Intervenor-Defendants. 

(a)  This  Agreement  does  not  prevent  members  of  the 
intervenor-defendant  organizations,  acting  on  their  own 
behalf,  from  seeking  modifications  of  any  of  the  regula- 
tions or  from  challenging  the  validity  thereof. 

(b)  This  Agreement  does  not  prevent  the  intervenor- 
defendant  organizations  from  seeking  modifications  of, 
or  challenging  the  validity  of,  any  of  the  regulations, 
other  than  the  amendments  set  forth  in  Attachment  A 
and  the  standards  and  procedures  described  in  the  ar- 
chivist processing  manual  material  set  forth  in  Attach- 
ment B. 

(c)  Without  limiting  the  generality  of  the  foregoing, 
this  Agreement  does  not  prevent  intervenor-defendants 
from  seeking  a  change  in  the  regulations  to  provide 
that  the  Administrator  will  make  available  to  members 
of  the  public  copies  of  the  tape  recordings  described  in 
Sectionl05-63. 404(a),  and  such  an  amendment  will  not 
operate  to  terminate  this  Agreement. 

8.  Other  Documents. 

Together  with  this  Agreement,  the  parties  will  file 
with  the  Court  copies  of  (a)  the  letter  to  the  General 
Services  Administration  from  counsel  for  plaintiff, 
dated  February  12,  1979,  and  (b)  the  letter  to  the  Gener- 
al Services  Administration  and  counsel  for  plaintiff 
from  counsel  for  intervenor-defendants,  dated  February 
14,  1979. 
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ClTRONELLE-MOBILE  GATHERING,  INC.,  PLAINTIFF- 
APPELLANT, 

V. 

Gulf  Oil  Corporation,  defendent/counter-claimant- 

appellee, 

and 

Federal  Energy  Administration,  intervenor- 
defendant-appellee. 

Appeal  from  the  United  States  District  Court  for  the 
Southern  District  of  Alabama 

(Civil  No.  75-483-P) 

(Submitted:  January  10,  1979  Decided:  January  23,  1979) 

Lester  M.  Bridgeman,  Bridgeman  &  Nerenberg,  Wash- 
ington, D.C.,  with  whom  Louis  T.  Urbanczyk  of  the 
same  firm;  and  Philip  B.  Kurland,  Of  Counsel,  Chicago, 
Illinois,  were  on  the  brief  for  the  Plaintiff-Appellant. 

Stephanie  Lachman  Golden,  Department  of  Justice, 
Washington,  D.C.,  with  whom  Barbara  Allen  Babcock, 
Assistant  Attorney  General  and  C.  Max  Vassanelli, 
were  on  the  brief  for  the  Defendant-Appellee. 

Before  Carter,  Estes  and  Gewin,  Judges. 

Per  Curiam: 

All  parties  to  this  action  have  filed  pleadings  in  this 
Court  seeking  dismissal  of  the  above-styled  action  on 
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the  ground  that  this  Court  lacks  jurisdiction,  but  for 
"entirely  different  reasons."  '  The  Federal  Energy  Ad- 
ministration, now  Department  of  Energy  (DOE),  filed  its 
"Memorandum  in  Support  of  Federal  Defendant's 
Motion  to  Dismiss"  on  the  ground  that  this  Court  lacks 
jurisdiction  to  review  this  action  "since  it  is  clear  that 
where  over  two  years  has  elapsed  from  entry  of  the 
final  judgment  and  where  plaintiff  voluntarily  with- 
drew an  appeal  it  originally  had  filed  with  this  Court, 
this  Court  is  without  jurisdiction  to  review  any  issues 
raised  by  this  action  at  this  time."  2  Gulf  Oil  Corpora- 
tion (Gulf)  adopted  the  arguments  and  authorities  set 
forth  in  the  Memorandum  in  Support  of  Federal  De- 
fendant's Motion  to  Dismiss. 

The  Court  is  of  the  opinion  that  the  DOE's  Motion  to 
Dismiss  for  lack  of  jurisdiction  should  be  granted. 

I.  Factual  Background 

In  mid-August,  1975,  Citronelle-Mobile  Gathering  Co. 
(Citmoco)  and  Gulf  negotiated  a  contract  which  pro- 
vided that  beginning  September  1,  1975,  and  until  fur- 
ther notice  (until  any  later  imposition  of  price  controls, 
according  to  Citmoco),  Citmoco  would  sell  and  Gulf 
would  buy  crude  oil  at  $13  per  net  barrel.  On  Septem- 


1  Memorandum  of  Citronelle-Mobile  Gathering,  Inc.,  in  Response 
to  Motion  to  Dismiss  of  the  Federal  Energy  Administration,  now 
the  Department  of  Energy  (DOE),  p.  2:  'Those  reasons  are  that  this 
Court  did  not,  in  1976,  and  does  not  now,  have  jurisdiction.  The 
case  did  not  'arise'  or  'commence'  under  the  regulation  authorized 
by  the  Emergency  Petroleum  Allocation  Act  of  1973,  as  amended, 
15  U.S.C.  §  751,  et  seq.,  (EPAA).  *  *  *" 

2  Memorandum  in  Support  of  Federal  Defendant's  Motion  to  Dis- 
miss, p.  1. 

Section  211(e)(2),  Economic  Stabilization  Act  of  1970  (ESA),  12 
U.S.C.  §  1904  note,  incorporated  by  reference  in  §  5(a)(1),  Emergen- 
cy Petroleum  Allocation  Act  (EPAA),  as  amended,  15  U.S.C.  §  754, 
and  TEC  A  Rule  15  require  a  notice  of  appeal  to  be  filed  with  the 
Clerk  of  this  Court  within  30  days  of  entry  of  the  District  Court's 
judgment. 

See,  Memorandum,  supra,  at  p.  4:  "Plaintiff  originally  did  file 
such  a  notice  within  the  requisite  time.  But  plaintiff  also  knowing- 
ly chose  to  withdraw  its  appeal.  Two  years  later  plaintiff  simply  is 
precluded  by  its  own  choice,  from  seeking  review  of  the  district 
court  decision  in  this  Court." 
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ber  1,  1975,  Citmoco  delivered  and  Gulf  accepted 
313,466.72  barrels  of  crude  oil.  Gulf  was  invoiced  for 
this  crude  oil  at  the  rate  of  $13  per  barrel  on  September 
2,  1975  and  paid  the  total  amount  of  $4,075,067.36  prior 
to  September  29,  1975.  On  September  9  and  29,  1975, 
Gulf  accepted  deliveries  from  Citmoco  of  a  total  of 
337,733.91  barrels  of  crude  oil,  for  which  Gulf  was  in- 
voiced at  the  rate  of  $13  per  barrel.  Gulf  has  not  paid 
the  invoice  purchase  price  for  either  delivery  of  crude 
made  on  September  9  or  29,  1975.  On  October  26,  No- 
vember 22,  and  December  14,  1975,  Gulf  accepted  deliv- 
ery of  a  total  of  691,395.3  barrels  of  crude  oil,  for  which 
it  paid  Citmoco  at  the  rate  of  $5.40  per  barrel. 

Citmoco  filed  e  complaint  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  Alabama  on 
October  7,  1975,  seeking  recovery  of  money  damages 
from  Gulf  arising  from  Gulfs  alleged  breach  of  their 
contractual  agreement.  In  its  answer,  filed  October  29, 

1975,  Gulf  asserted  the  affirmative  defense  that  the 
Emergency  Petroleum  Allocation  Act  of  1975  (EPAA), 
enacted  on  September  29,  1975,  extended  the  authority 
of  the  EPAA  of  1973  and  that  the  FEA  regulations,  10 
C.F.R.  Part  212,  prohibited  Gulf  from  paying  Citmoco 
and  Citmoco  from  receiving  $13  per  barrel  for  the  crude 
sold  and  delivered  by  plaintiff  to  defendant  in  Septem- 
ber, 1975.  Gulf  also  asserted  a  counterclaim  for  the 
amount  paid  to  Citmoco  in  excess  of  the  maximum 
lawful  regulatory  ceiling  price  of  $5.40  per  barrel 
($558,583.95). 

On  January  26,  1975,  the  FEA  filed  a  motion  to  inter- 
vene as  an  additional  party  defendant  in  the  litigation 
between  Citmoco  and  Gulf  in  an  effort  to  defend  the 
regulatory  scheme  directly  challenged  by  Citmoco  and 
the  agency  interpretation  of  the  effect  of  Congress'  ret- 
roactive extension  of  the  EPAA  on  crude  oil  pricing 
practices  during  the  period  of  September  1-29,  1975. 
The  FEA's  motion  was  granted  by  Judge  Pittman  on 
March  11,  1976. 

The  case  was  tried  before  Judge  Pittman  on  June  8, 

1976.  On  August  20,  1976,  an  opinion  and  order  was 
entered  granting  Gulfs  counterclaim  in  the  amount  of 
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$501,077.89  and  holding  that  "the  repromulgation  of 
FEA's  mandatory  price  and  allocation  regulations  was 
not  necessary  in  order  to  reinstate  those  regulations 
after  August  31,  1975."  420  F.Supp.  162,  171  (S.D.Ala. 
1976).  The  district  court  refused  to  certify  to  the  TECA 
as  a  substantial  constitutional  question  Citmoco's  asser- 
tion that  the  retroactive  application  of  the  regulations 
violates  the  Fifth  Amendment's  Due  Process  Clause,  the 
judge  finding  that  measurable  unfairness  in  this  case 
could  not  be  sustained  in  view  of  the  compelling  public 
interest  in  maintaining  continuity  in  the  scheme  of  reg- 
ulation. 

On  August  31,  1976,  Citmoco  filed  with  the  District 
Court  an  Application  for  Stay  Pending  Appeal  and  a 
Notice  of  Appeal  to  the  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit.  Citmoco's  application  for 
stay  pending  appeal  was  granted  on  September  1,  1976. 
On  September  20,  1976,  Citmoco  filed  a  Notice  of 
Appeal  with  the  TECA  along  with  a  motion  to  postpone 
all  procedural  deadlines  in  the  TECA  pending  appeal  to 
the  Fifth  Circuit.  This  motion  was  denied  on  November 
1,  1976,  at  which  time  a  briefing  schedule  was  estab- 
lished for  all  parties.  On  November  16,  1976,  Citmoco 
filed  a  motion  to  dismiss  its  appeal  with  the  TECA, 
which  was  granted  by  order  of  Judges  Van  Oosterhout, 
Johnson,  and  Jameson  on  December  7,  1976. 

On  August  25,  1978,  the  Fifth  Circuit  Court  of  Ap- 
peals held  that  the  District  Court's  determination  of 
insubstantiality  of  Citmoco's  constitutional  claim  was  in 
error  and  that  a  substantial  constitutional  question  is 
involved  when  price  regulations  "are  applied  retroac- 
tively to  cover  those  portions  of  an  installment  contract 
(1)  fully  performed  on  both  sides  while  no  regulations 
were  in  effect  or  (2)  fully  performed  by  the  seller  while 
no  regulations  were  in  effect  and  fully  performed  by  the 
buyer  during  the  same  period  except  for  payment  of  the 
sum  agreed  to  in  the  contract."  578  F.2d  1149,  1155  (5 
Cir.  1978).  Accordingly,  the  Court  of  Appeals  "remanded 
the  case  to  the  district  court  with  directions  that  it 
certify  to  TECA  the  substantial  constitutional  questions 
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raised  by  Gulfs  counterclaim  concerning  due  process 
limits  upon  retroactivity/ '  Citronelle,  supra,  at  1156. 

On  August  28,  1978,  the  District  Court  certified  the 
question  to  the  TECA  ,  pursuant  to  the  Fifth  Circuit 
Court  of  Appeals'  direction.  Citmoco's  motion  of  Septem- 
ber 6,  1978,  to  postpone  procedural  dates  until  Novem- 
ber 10,  1978,  or  until  30  days  after  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  disposed  of  Citmo- 
co's petition  for  rehearing  in  that  court,  whichever  oc- 
curred last,  was  granted  on  September  12,  1978.  Cit- 
moco  also  sought,  on  September  6,  1978,  vacation  of  the 
District  Court's  order  certifying  the  cause  to  the  TECA 
since  the  Fifth  Circuit's  mandate  had  not  yet  been 
issued  and  premature  certification  to  the  TECA  was 
causing  procedural  problems  before  both  courts.  This 
motion  was  granted  by  the  District  Court  on  September 
12,  1978.  Citmoco's  motion  for  rehearing  and  rehearing 
en  banc  before  the  Fifth  Circuit  was  denied  on  October 
20,  1978. 

On  November  16,  1978,  District  Judge  Pittman  en- 
tered his  "Order  Certifying  Cause  to  the  Temporary 
Emergency  Court  of  Appeals,"  which  was  filed  in  TECA 
on  November  22,  1978. 

On  November  21,  1978,  the  DOE  moved  to  dismiss  the 
action  pursuant  to  TECA  Rules  25(c)  and  26  for  lack  of 
jurisdiction.  The  DOE  argues  that  "where  over  two 
years  have  elapsed  from  entry  of  final  judgment  and 
where  plaintiff  voluntarily  withdrew  an  appeal  it  origi- 
nally had  filed  with  Court,  this  Court  is  without  juris- 
diction to  review  any  issues  raised  by  this  action  at  this 
time."  Memorandum  in  Support  of  Federal  Defendant's 
Motion  to  Dismiss,  p.  1.  On  November  30,  1978,  Citmoco 
filed  a  motion  to  dismiss  on  the  ground  that  "[t]his  case 
did  not  'arise'  or  'commence'  under  the  regulation  au- 
thorized by  the  Emergency  Petroleum  Allocation  Act  of 
1973,  as  amended,  15  U.S.C.  §  751,  et  seq.,  (EPAA)  and 
hence,  this  case,  in  all  its  aspects  falls  entirely  outside 
the  scope  of  this  Court's  limited  jurisdiction."  Memoran- 
dum of  Citronelle-Mobile  Gathering,  Inc.,  in  Response  to 
Motion  to  Dismiss,  p.  2. 
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II.  Jurisdiction 

In  creating  the  Temporary  Emergency  Court  of  Ap- 
peals, Congress  gave  the  Court  "exclusive  jurisdiction  of 
all  appeals  from  the  district  courts  of  the  United  States 
in  cases  and  controversies  arising  under  this  title  or 
under  regulations  or  orders  issued  thereunder."  §  211(b) 
(2),  Economic  Stabilization  Act  of  1970  (ESA),  12  U.S.C. 
1904  note  (1977  supp.).  Section  5(a)(1),  Emergency  Petro- 
leum Allocation  Act  (EPAA),  as  amended,  15  U.S.C. 
§  754,  carries  forward  this  grant  of  special  jurisdiction: 

*  *  *  [Sections  209  through  211  of  the  Economic 
Stabilization  Act  of  1970  *  *  *  shall  apply  to  the 
regulation  promulgated  under  section  4  (a),  to  any 
order  under  this  Act,  and  to  any  action  taken  by 
the  President  (or  his  delegate)  under  this  Act,  as  if 
such  regulation  had  been  promulgated,  such  order 
had  been  issued,  or  such  action  had  been  taken 
under  the  Economic  Stabilization  Act  of  1970. 

Plaintiff-appellant,  Citmoco,  has  consistently  charac- 
terized this  case  as  merely  involving  a  breach  of  con- 
tract and,  therefore,  as  beyond  the  jurisdiction  of  this 
Court.  Citmoco  relies  extensively  on  the  Supreme  Court 
decision  in  Louisville  &  N.R.R.  v.  Mottley,  211  U.S.  149 
(1911),  for  the  proposition  that  a  case  or  controversy 
does  not  arise  under  the  federal  law  where,  as  here,  the 
required  element  of  federal  law  is  stated  as  a  defense  to 
the  action.  Citmoco  does  not  dispute  the  fact  that  Gulfs 
counterclaim  arises  under  the  EPAA,  but  instead  main- 
tains that  the  presence  of  a  federal  question  in  the 
counterclaim  is  insufficient  to  invoke  the  jurisdiction  of 
this  Court.  Mottley  was  handed  down  in  1911  under  a 
completely  different  background  and  context.3 


3  The  Emergency  Petroleum  Allocation  Act  of  1973  was  enacted 
*  *  *  against  a  background  of  severe  shortage  of  crude  oil  and  its 
products.  The  principal  aims  of  the  Act  were  to  meet  the  nation's 
priority  petroleum  needs,  to  distribute  the  remaining  available 
products  equitably,  and  at  equitable  prices.  *  *  * 

House  Report  No.  94-340,  quoted  in  Mapco,  Inc.  v.  Carter  et  al, 
573  F.2d  1268,  1276  (TECA  1978),  cert,  denied,  98  S.Ct.  3090  (1978). 
See  also,  Condor  Operating  Co.  v.  Sawhill,  514  F.2d  351  (TECA 
1975),  cert,  denied,  421  U.S.  976  (1975);  Basin,  Inc.  u.  FEA,  552  F.2d 
931  (TECA  1977);  Mobil  Oil  Corp.  v.  FEA,  566  F.2d  87  (TECA  1977). 
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In  Mobil  Oil  Corp.  v.  Dominion  Oil  Co.  Inc.  and  James 
R.  Schlesinger,  No.  70-1029  (4  Cir.  1978),  a  diversity  suit 
brought  by  Mobil  for  the  balance  of  a  note,  the  defend- 
ant raised  two  counterclaims,  one  of  which  asserted 
that  Mobil  had  failed  to  comply  with  certain  orders  of 
the  FEA.  The  Court  of  Appeals  dismissed  the  appeal  for 
lack  of  jurisdiction,  relying  on  Congress'  grant  of  exclu- 
sive jurisdiction  to  the  TECA  in  §  211  (b)(2),  ESA  and  §  5 
(a),  EPAA.  In  another  case  presenting  a  similar  issue  by 
way  of  a  counterclaim,  Mountain  Fuel  Supply  Co.  v.  R. 
Johnson  and  Johnson  Oil  Co.,  Nos.  77-1410,  77-1432  (10 
Cir.  1978),  the  Court  of  Appeals  for  the  Tenth  Circuit 
determined  that  federal  question  jurisdiction  did  in  fact 
exist  and  that  jurisdiction  was  vested  in  the  TECA, 
despite  plaintiffs  characterization  of  the  suit  as  one 
based  on  breach  of  contract: 

We  have  previously  noted  that  the  issues  tried  in 
this  case  were  those  framed  by  the  Johnson  Coun- 
terclaim. The  allegations  set  forth  in  that  counter- 
claim invoked  and  implicated  United  States  laws 
under  the  ESA  of  1970,  12  U.S.C.A.  §  1904  Note 
(Supp.  77);  the  EPAA  of  1973,  15  U.S.C.A.  §§  751  et 
seq.y  and  the  implementing  regulations  duly  pro- 
mulgated thereunder.  6  CFR  §150.353  (1974);  10 
CFR  §  211.63  (a)  (1977). 

Gulfs  counterclaim  clearly  arises  under  the  EPAA 
and  is  so  closely  related  to  Citmoco's  complaint  that  the 
resolution  of  the  litigation  in  its  entirety  requires  appli- 
cation and  interpretation  of  the  EPAA  of  1973,  as 
amended  September  29,  1975.  Just  as  the  Court  of  Ap- 
peals for  the  Second  Circuit  recognized  in  M.  Spiegel  & 
Sons  Oil  Corp.  v.  B.  P.  Oil  Corp.,  531  F.2d  669,  671 
(1976),  that  "construction  of  the  EPAA  *  *  *  will  con- 
trol the  litigation/'  the  determination  of  the  proper 
price  for  the  crude  oil  in  this  case  depends  on  the 
retroactive  application  vel  non  of  the  EPAA  amend- 
ments. 

Given  the  compelling  interest  in  the  "prompt  resolu- 
tion of  Stabilization  Act  questions/'  Bray  v.  U.S.,  423 
U.S.  73,  (1975),  here,  the  question  of  the  continuation  of 
price   controls   during  the   period   of  September   1-29, 

43-774    0-79-18 
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1975,  and  the  importance  of  assuring  "uniform  interpre- 
tation of  the  substantive  provisions  of  the  stabilization 
scheme,"  Bray,  supra,  at  75,  this  controversy  clearly 
arises  under  the  EPAA  and  is,  therefore,  within  the 
jurisdiction  of  the  TECA  alone.  The  determination  by 
the  Fifth  Circuit  Court  of  Appeals  that  the  District 
Court  had  not  followed  the  proper  certification  proce- 
dure and  had  "erred  in  concluding  that  this  case  pre- 
sented no  substantial  constitutional  questions  which  re- 
quired certification  to  TECA  under  section  21 1(c),"  Ci- 
tronelle,  supra,  at  1154,  was  an  assertion  of  jurisdiction 
which  it  did  not  have. 

This  Court's  decision  in  United  States  v.  Cooper,  482 
F.2d  1393  (1973),  thus  mandates  dismissal  of  this  appeal. 
Because  the  Fifth  Circuit  Court  of  Appeals  had  no  juris- 
diction to  order  the  District  Court  to  certify  as  a  sub- 
stantial constitutional  question  the  issue  of  the  retroac- 
tive application  of  the  regulations  under  the  EPAA  of 
1973,  the  certification  cannot  be  treated  as  a  valid 
notice  of  appeal.  As  this  court  noted  in  Cooper,  supra,  at 
1400,  the  filing  of  a  timely  notice  of  appeal  is  manda- 
tory and  jurisdictional.  See  United  States  v.  Robinson, 
361  U.S.  220  (1960).  Final  judgment  was  entered  in  this 
case  on  August  20,  1976.  Citmoco  filed  a  timely  notice  of 
appeal  with  the  TECA  on  September  20,  1976,  as  re- 
quired by  TECA  Rule  15  and  §  211(e)(2),  ESA.  However, 
asserting  that  jurisdiction  lay  in  the  Court  of  Appeals 
for  the  Fifth  Circuit  and  not  in  TECA,  Citmoco,  on 
November  1,  1976,  moved  to  voluntarily  withdraw  its 
appeal  and  was  granted  leave  to  do  so  on  December  7, 
1976. 

Contrary  to  Citmoco's  assertion,  the  TECA  had  exclu- 
sive jurisdiction  over  the  subject  matter  of  this  litiga- 
tion when  the  original  notice  of  appeal  was  filed.  This 
Court's  jurisdiction  terminated  upon  Citmoco's  volun- 
tary withdrawal  of  its  appeal,  and  it  does  not  now  have 
jurisdiction.  Citmoco  knowingly  elected  to  pursue  its 
appeal  in  the  Fifth  Circuit  Court  of  Appeals  and  take 
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the  consequences.4  Citmoco's  Memorandum  in  Support 
of  Motion  for  Leave  to  Withdraw  Appeal,  page  3,  stated: 

Appellant  .  .  .  believes  under  the  circumstances 
that  it  is  entitled  to  pursue  this  litigation  in  an 
orderly  manner  and  as  in  its  judgment  it  best  sees 
fit,  taking  cognizance  of  the  risk  of  an  adverse  de- 
termination by  the  Fifth  Circuit  without  further 
recourse  to  invoke  the  jurisdiction  of  this  Court. 

IT  IS  ORDERED  AND  ADJUDGED  that  this  action 
be  and  hereby  is  DISMISSED  for  want  of  jurisdiction. 


4  Substitution  of  the  words  "certification"  and  "on  certification" 
in  the  record  (Appendix)  and  other  papers  filed  in  this  Court  for 
the  word  "appeal"  in  those  filed  in  the  Fifth  Circuit  Court  of 
Appeals  cannot  render  torpid  the  expedited  appellate  process  pro- 
vided by  Congress  for  controversies  so  obviously  controlled  by  the 
mandatory  pricing  and  allocation  laws  and  regulations  involved  in 
this  case.  See  Bray  v.  United  States,  423  U.S.  73,  96  S.Ct.  307,  46 
L.Ed.2d  215  (1975);  TECA  Rule  16. 


Notice:  This  opinion  is  subject  to  formal  revision  before  publication 
in  the  Federal  Reporter  or  U.S.App.D.C.  Reports.  Users  are  requested 
to  notify  the  Clerk  of  any  formal  errors  in  order  that  corrections  may  be 
made  before  the  bound  volumes  go  to  press. 
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Before :  Bazelon,  Tamm  and  Wilkey,  Circuit  Judges. 

Opinion  Per  Curiam 

Dissenting   opinion   filed   by   Circuit  Judge   Bazelon. 

Per  Curiam.  This  petition  for  rehearing  was  occasioned 
by  an  inexcusable  lapse  on  the  part  of  the  Central  In- 
telligence Agency  (CIA).  While  litigating  the  appeal 
whose  disposition  is  here  questioned,  the  CIA  discovered 
but  failed  to  disclose  within  any  reasonable  time  hun- 
dreds of  documents  which  were  arguably  responsive  to 
plaintiff-appellants'  Freedom  of  Information  Act  request. 
The  documents'  existence  was  not  revealed  until  after  we 
issued  our  decision,  affirming  summary  judgment  for  the 
CIA.  The  failure  to  make  the  disclosure  plainly  called 
for  naturally  casts  a  cloud  over  the  entire  proceeding. 
Nevertheless,  and  without  the  barest  intention  of  coun- 
tenancing the  CIA's  untimely  disclosure,  on  analysis  of 
the  issues  argued  and  decided,  we  decline  to  disturb  our 
judgment,  save  on  the  question  of  attorneys'  fees.  With 
respect  to  that  question,  we  remand  to  the  District  Court 
to  reconsider  its  ruling  in  light  of  the  altered  circum- 
stances of  this  case. 

I.   Facts 

We  issued  our  opinion  on  23  May  1978,  affirming  the 
district  court's  grant  of  summary  judgment  to  the  CIA. 
On  30  May  1978,  a  week  after  the  issuance  of  our  opin- 
ion, the  CIA  informed  the  Justice  Department  that  it  had 
found  hundreds  of  additional  documents  that  might  be 
responsive  to  plaintiffs'  FOIA  request.  The  Department 
promptly  informed  plaintiffs  and  this  Court  of  CIA's 
discovery.  On  6  June  1978  plaintiffs  filed  a  petition  for 
rehearing  and  suggestions  for  rehearing  en  banc.1 


1  The  effect  of  this  timely  petition  has  been  to  suspend 
issuance  of  our  mandate. 
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On  14  June  1978  the  CIA  released  to  plaintiffs'  counsel 
30  of  the  additional  documents.  In  an  accompanying 
letter  the  Agency  stated  that,  even  though  it  did  not  be- 
lieve that  all  of  the  documents  fell  within  plaintiffs' 
FOIA  request,  it  was  releasing  them  anyway  to  assist 
plaintiffs'  scholarly  research.  The  letter  explained  fur- 
ther that: 

[m]ost  of  these  documents  were  discovered  late  last 
fall,  and  additional  documents  earlier  this  year,  by 
the  librarian  of  the  Office  of  General  Counsel.  She 
discovered  all  of  these  documents  which  were  unin- 
dexed,  in  the  course  of  her  independent  research  on 
legal  projects  unrelated  to  the  Goland  case.  Although 
a  sampling  of  the  documents  last  fall  revealed  their 
possible  relevance  to  Goland,  it  was  not  until  late 
May  1978,  when  a  partial  list  of  the  documents  was 
completed  by  the  law  librarian,  that  the  extent  of 
the  documents,  and  the  significance  of  some  of  the 
documents  to  the  Goland  FOIA  request,  were  fully  ap- 
preciated. 

The  following  week,  on  23  June  1978,  the  CIA  released 
to  plaintiffs'  counsel  an  additional  291  documents.  Also 
on  that  date  CIA's  associate  general  counsel,  Ernest 
Mayerfeld,  wrote  the  Justice  Department  to  explain  the 
circumstances  surrounding  the  Agency's  discovery  and 
release  of  additional  documents: 

Most  of  these  documents  were  discovered  last  fall 
by  the  Office  of  General  Counsel  librarian  in  the 
course  of  extensive  research  on  two  projects  unre- 
lated to  the  Goland  litigation.  Many  of  these  docu- 
ments were  found  in  a  CIA  installation  outside  of 
Washington  where  inactive  records  are  kept,  only 
after  great  diligence  and  persistence  by  the  librarian 
in  connection  with  her  research.  She  became  aware 
of  the  existence  of  these  documents,  which  had  been 
stored  in  cardboard  boxes  and  had  not  been  organized 
in  any  fashion,  as  a  result  of  several  interviews  with 
current  and  former  CIA  employees  conducted  in  con- 
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nection  with  her  research  projects.  These  documents 
were  not  indexed  and  could  not  have  been  found 
under  normal  FOIA  search  procedures. 

I  can  state  most  emphatically  that  there  was  no 
intent  within  the  CIA  to  conceal  the  fact  that  these 
documents  had  been  found.  The  librarian,  who  had 
some  personal  familiarity  with  the  Goland  case  and 
thus  recognized  that  some  of  the  documents  which  she 
had  found  might  have  some  bearing  on  the  Goland 
litigation,  immediately  (i.e.  in  late  November  or 
early  December  1977) ,  informed  the  General  Counsel, 
the  Deputy  General  Counsel  and  the  undersigned. 
Because  at  that  time  the  documents  had  not  been 
organized  or  analyzed,  and  because  it  was  not  im- 
mediately apparent  which  if  any  were  within  the 
scope  of  the  FOIA  request  in  Goland,  the  General 
Counsel  instructed  the  librarian  to  begin  to  organize 
these  documents  and  segregate  from  among  them 
those  documents  which  qualified  for  designation  as 
"legislative  history." 

The  law  librarian  proceeded  with  her  assigned 
task,  but  her  extensive  involvement  in  other  routine 
duties  prevented  her  completing  this  task  as  ex- 
peditiously as  might  have  been  desired.  It  should  be 
noted  that  during  this  period  she  was  engaged  in  a 
major  reorganization  of  the  law  library  which  inci- 
dentally also  entailed  a  physical  move  from  one  loca- 
tion to  another.  Also,  although  the  Table  of  Organi- 
zation of  the  Office  of  General  Counsel  called  for  an 
assistant  law  librarian,  no  one  was  appointed  to  that 
position  until  March  1978.  The  law  librarian  first 
completed  a  partial  inventory  of  the  additional  docu- 
ments on  May  19,  1978  and  shortly  thereafter  it  was 
decided  that  all  the  newly-found  documents  would  be 
released,  subject  to  FOITA]  deletions,  and  you  were 
immediately  informed. 

This,  then,  apears  to  be  the  sequence  of  events:  (1)  The 
district  court  granted  summary  judgment  to  the  CIA  on 
26  May  1976.    (2)   Plaintiffs'  filed  their  notice  of  appeal 
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on  23  July  1976.  (3)  In  November  or  December  1977— 
while  this  appeal  was  still  pending  but  more  than  a  year- 
andrOrhalj  after  the  district  court's  decision — the  CIA  dis- 
covered additional  documents,  some  of  which  arguably  fell 
within  the  scope  of  plaintiffs'  FOIA  request.  (4)  Failing 
to  inform  plaintiffs,  the  Justice  Department,  or  this  Court 
of  the  discovery,  the  CIA  undertook  a  sluggish  four-month 
examination  of  the  documents.  (5)  It  was  not  until  a 
week  after  we  issued  our  23  May  1978  decision  that  CIA 
finally  revealed  its  discovery  and  began  releasing  the 
documents. 

Contending  that  this  sequence  of  events  completely  un- 
dermines the  basis  of  our  23  May  decision,  plaintiffs  have 
now  filed  a  motion  summarily  to  vacate  that  decision.2 
Plaintiffs'  motion  states  in  pertinent  part: 

The  majority  opinion  affirmed  the  district  court 
decision  based  on  CIA  affidavits.  It  appears  that 
these  affidavits  are  incorrect.  ...  [T]  he  CIA  has  now 
produced  .  .  .  additional  documents  "discovered  late 
last  fall  and  additional  documents  earlier  this  year." 
Moreover,  [the  CIA]  concedes  that  "a  sampling  of 
the  documents  last  fall  revealed  their  possible  rele- 
vance to  Goland  .  .  ." 

No  explanation  has  been  offered  by  the  CIA  or  the 
Justice  Department  for  the  CIA's  strategy  decision  to 
stand  mute  as  to  the  status  of  the  affidavits  relied 
upon  by  the  Court  until  after  the  decision  was  handed 
down  on  May  23.  Indeed,  it  appears  the  CIA  chose 
to  withhold  this  crucial  information  from  the  Justice 
Department  until  after  such  decision  was  handed 
down. 

Based  on  these  admissions  and  concessions  ...  it 
should  now  be  abundantly  clear  that  discovery  is 


2  The  motion  was  filed  16  June  1978 — between  the  CIA's 
release  of  30  documents  on  14  June  1978  and  its  release  of 
291  documents  on  23  June  1978. 
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appropriate  in  this  case  and  in  any  event,  attorneys' 
fees  should  be  awarded  because  of  the  manner  in 
which  the  CIA  has  chosen  to  conduct  itself  in  this 
litigation. 

Plaintiffs'  contention  seems  to  be  grounded  on  three 
distinct  facts  or  occurrences:  first,  the  fact  that  additional 
responsive  documents  -were  found  to  exist ;  second,  the 
fact  that  CIA  delayed  informing  this  Court  of  the  docu- 
ments until  the  Court  had  already  issued  its  decision ;  and 
third,  the  fact  that  CIA  ultimately  released  the  documents 
to  plaintiffs.  Plaintiffs  believe  that  these  three  facts 
warrant  vacating  the  decision  of  23  May  1978,  at  least 
in  part. 

II.   Discussion 

In  our  23  May  decision  we  resolved  five  separate  issues. 
We  held:  (1)  that  the  CIA  was  not  required  under  the 
FOIA  to  release  a  Congressional  hearing  transcript  that 
remained  under  the  control  of  Congress;  (2)  that  the 
CIA  had  properly  deleted  portions  of  the  so-called  "Hillen- 
koetter  Statement''  pursuant  to  Exemption  3  of  the 
FOIA;  (3)  that,  on  the  record,  the  CIA's  search  for 
documents  responsive  to  plaintiffs'  FOIA  request  was 
adequate  and  that  the  district  court's  grant  of  summary 
judgment  without  discovery  was  within  its  discretion; 
(4)  that  the  CIA's  definition  of  "agency  records"  was 
not  in  controversy;  and  (5)  that  plaintiffs'  counsel  were 
not  entitled  to  attorneys'  fees. 

After  carefully  reviewing  plaintiffs'  contentions  and 
the  circumstances  surrounding  the  discovery  and  belated 
disclosure  of  the  documents,  we  find  no  occasion  to  dis- 
turb our  affirmance  as  to  issues  (1)  through  (4),  but  we 
do  vacate  that  part  of  our  decision  affirming  the  denial 
of  attorneys'  fees  and  remand  to  the  district  court  for 
reconsideration  of  that  issue. 
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A.    Thoroughness  of  Search  Issue 

We  based  our  determination  of  the  "search"  issue,  as 
did  the  district  court,  on  three  affidavits  of  Gene  F. 
Wilson,  the  CIA's  Information  and  Privacy  Coordinator. 
We  concluded  "that  Wilson's  sworn  affidavits  on  their 
face  are  plainly  adequate  to  demonstrate  the  thorough- 
ness of  the  CIA's  search  for  responsive  documents.  The 
affidavits  give  detailed  descriptions  of  the  searches  un- 
dertaken, and  a  detailed  explanation  of  why  further 
searches  would  be  unreasonably  burdensome."  3 

1.    Plaintiff's  Theory 

Plaintiffs'  contend  that  the  discovery  of  additional 
documents  indicates  that  the  CIA  affidavits  in  this  case, 
relied  upon  by  both  the  district  court  and  this  Court, 
"are  incorrect."  Therefore,  they  argue  that  we  should 
vacate  our  decision,  or  at  least  that  portion  of  the  deci- 
sion dealing  with  the  "search"  issue,  because  it  was 
predicated  on  inaccurate  affidavits.   We  disagree. 

As  a  substantive  matter,  the  mere  fact  that  additional 
documents  have  been  discovered  does  not  impugn  the 
accuracy  of  the  Wilson  affidavits.  The  issue  was  not 
whether  any  further  documents  might  conceivably  exist 
but  ivhether  CIA's  search  for  respaasive  documents  was 
adequate.  The  Wilson  affidavits  never  stated  that  no 
further  documents  existed;  they  merely  described  the 
scope  of  the  searches  that  had  been  undertaken  and  stated 
that  no  additional  documents  could  be  located  absent  an 
extraordinary  effort  not  required  by  the  FOIA.  As  we 
indicated  in  our  opinion,  an  agency  is  required  only  to 
make  reasonable  efforts  to  find  responsive  materials ; 4 
it  is  not  required  to  reorganize  its  filing  system  in  re- 
sponse to  each   FOIA  request.    The  circumstances   sur- 


3  Slip  Opinion  (Slip  Op.)  at  26. 

4  Slip  Op.  at  23. 
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rounding  the  discovery  of  additional  documents  as  de- 
scribed in  CIA's  letters  of  14  and  23  June  do  not 
contradict  the  statements  made  in  the  Wilson  affidavits. 
According  to  CIA,  the  discovery  of  these  documents  was 
entirely  adventitious.  They  were  found  by  the  law 
librarian  in  the  course  of  independent  research  on  proj- 
ects unrelated  to  the  Goland  litigation.  The  documents 
were  not  indexed;  they  were  found,  only  after  extraordi- 
nary effort,  stored  in  cardboard  boxes  primarily  among 
the  84,000  cubic  feet  of  documents  at  CIA's  retired- 
records  center  outside  of  Washington.  According  to  CIA, 
the  documents  "could  not  have  been  found  under  normal 
FOIA  procedures."  Thus,  it  would  appear  that  the  new 
facts  before  us  now  do  not  really  conflict  with  the  facts 
as  presented  to  the  district  court  and  reflected  in  the 
record  upon  which  our  decision  was  based,  and  would 
not,  as  a  substantive  matter,  prompt  us  to  vacate  our 
affirmance. 

Concededly,  the  discovery  of  additional  documents  is 
more  probative  that  the  search  was  not  thorough  than  if 
no  other  documents  were  found  to  exist.  Moreover,  the 
delay  in  disclosing  the  documents  at  least  arguably  evi- 
dences a  lack  of  vigor,  if  not  candor,  in  responding  to 
FOIA  requests.  However,  a  disappointed  litigant  may 
not  avail  herself  of  every  imaginable  inference  from 
newly  disclosed  facts  in  order  to  upset  a  final  judgment. 
The  occasions  when  newly  discovered  evidence  or  changed 
circumstances  will  warrant  setting  aside  a  final  judg- 
ment are  limited  procedurally  as  well  as  substantively. 

2.    Applicable  Principles  of  Appellate  Review 

A  final  district  court  judgment  may  be  altered  on  direct 
review  only  through  two  procedures.5    One,  of  course,  is 


6  See  Carr  v.  District  of  Columbia,  543  F.2d  917,  924  (D.C. 
Cir.  1976). 
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the  present  appeal.  The  other  is  a  motion  in  district  court 
for  relief  from  the  judgment  under  Federal  Rule  60(b).G 
Appellate  review  is  ordinarily  unaffected  by  matters  not 
contained  in  the  record.7  This  we  think  is  the  case  with 
the  facts  disclosed  here,  whether  characterized  as  "newly- 
discovered  evidence"  or  "changed  circumstances."  In 
neither  event  do  the  disclosures  warrant  vacating  our 
judgment. 

The  fact  that  additional  documents  exist,  insofar  as  it 
is  probative  of  the  thoroughness  vel  non  of  the  search,  is 
rather  plainly  "newly-discovered  evidence."  We  have 
found  no  case  in  which  the  Supreme  Court  or  a  court  of 
appeals  has  granted  a  rehearing  or  vacated  its  opinion 
based  on  newly-discovered  evidence.  The  reason  for  this 
should  be  self-evident:  an  appellate  opinion  is  based  on 
the  record  before  it,  and  hence  cannot  be  set  aside  on  the 
basis  of  newly-discovered  facts  outside  the  record.8  This 
rule  is  clear  in  the  Supreme  Court's  cases,  dating  from 
those  in  the  last  century9  to  the  recent  Standard  Oil 


6  Fed.  R.  Civ.  P.  60(b). 

7  There  are  a  number  of  settled  exceptions  to  this  general 
principle  of  appellate  review ;  as,  for  example,  where  there  is 
an  intervening  change  in  a  pertinent  law,  e.g.,  Gomez  v. 
Wilson,  All  F.2d  411,  416-17  (D.C.  Cir.  1973)  ;  changed  cir- 
cumstances which  render  the  controversy  moot,  e.g.,  Wirtz 
V.  Local  Union  U10,  366  F.2d  438,  442  (2d  Cir.  1966)  ; 
changed  circumstances  which  alter  the  appropriateness  of 
injunctive  relief,  e.g.,  Korn  V.  Franchard  Corp.,  456  F.2d 
1206,  1208  &  n.3  (2d  Cir.  1972)  ;  In  re  Gulf  Aerospace  Corp., 
449  F.2d  733,  734  (5th  Cir.  1971)  ;  and,  in  limited  cases,  facts 
which  may  be  judicially  noticed,  e.g.,  Landy  v.  Federal  De- 
posit Insurance  Corp.,  486  F.2d  139,  150-51  (3rd  Cir.  1973), 
cert,  denied,  416  U.S.  960  (1974). 

8  See,  e.g.,  Carr  V.  District  of  Columbia,  543  F.2d  917,  921 
(D.C.  Cir.  1976)  ;  AG  Pro.,  Inc.  V.  Sakraida,  481  F.2d  668, 
669  (5th  Cir.  1973),  rev'd  on  other  grounds,  425  U.S.  273 
(1976)  ;  Davis  V.  Casey,  103  F.2d  529,  536-37  (D.C.  Cir.  1939). 

9  E.g.,  Maxwell  Land-Grant  Case,  122  U.S.  365  (1887); 
Roemer  V.  Simon,  91  U.S.  149  (1875). 
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case  10  where  the  Court  refused  to  recall  its  mandate  and 
vacate  its  opinion  on  the  basis  of  newly-discovered  facts, 
stating  that  its  opinion  was  confined  to  the  record. 

An  appellate  court  has  no  fact-finding  function.  It 
cannot  receive  new  evidence  from  the  parties,  determine 
where  the  truth  actually  lies,  and  base  its  decision  on 
that  determination.  Fact-finding  and  the  creation  of  a 
record  is  the  function  of  the  district  court;  therefore,  the 
consideration  of  newly-discovered  evidence  is  a  matter  for 
the  district  court.  The  proper  procedure  for  dealing  with 
newly-discovered  evidence  is  for  the  party  to  move  for 
relief  from  the  judgment  in  the  district  court  under  rule 
60(b)  of  the  Federal  Rules  of  Civil  Procedure. 

Insofar  as  plaintiffs  rely  on  the  facts  surrounding  the 
documents'  discovery  and  release  by  the  CIA,  their  argu- 
ment is  more  nearly  dependent  on  "changed  circum- 
stances." To  be  sure,  there  are  occasional  cases  in  which 
altered  circumstances  are  properly  noticed  on  appeal.11 
Invariably  in  such  cases,  however,  events  have  altered 
the  essential  nature  of  the  controversy,  as,  for  example, 
where  there  has  been  an  intervening  change  in  the  law 
or  where  the  controversy  has  become  moot.  But  in  this 
case  the  distinction  between  new  evidence  and  altered 
circumstances  is  largely  a  matter  of  technical  usage 
rather  than  substance.12   Here  the  intervening  events  are 


10  Standard  Oil  Co.  of  Calif,  v.  United  States,  429  U.S.  17 
(1976). 

11  See  note  7  supra. 

12  The  distinction  is  ordinarily  made  between  these  two 
grounds  of  relief  for  purposes  of  applying  the  timing  rules 
for  filing  motions  under  Fed.  R.  Civ.  P.  60(b).  To  be  "newly 
discovered,"  evidence  must  have  been  in  existence  at  the 
time  of  the  trial,  see  C.  Wright  &  A.  Miller,  Federal  Prac- 
tice and  Procedure  §  2859  &  n.35  (cases  cited)  (1973) .  How- 
ever, in  this  case,  the  alleged  substantive  effect  of  the  disclo- 
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allegedly  probative  of  the  same  contentions  as  arose  from 
the  mere  existence  of  the  documents  (i.e.,  that  the  search 
was  not  conducted  thoroughly  or  in  good  faith).  Conse- 
quently, for  purposes  of  appellate  review  of  these  allega- 
tions, we  think  nothing  turns  on  the  arguable  distinction 
between  newly  discovered  evidence  and  altered  circum- 
stances. Under  either  theory  the  proper  course  ordinarily 
would  be  to  proceed  in  the  first  instance  in  district  court 
under  rule  60(b). 

Finally,  inasmuch  as  relief  in  district  court  may  be 
foreclosed,13  it  might  be  thought  that  this  court,  in  the 
exercise  of  our  appellate  jurisdiction,  should  remand  for 
further  proceedings  in  light  of  the  new  facts  without 
regard  to  the  strictures  of  rule  60  (b) .  Some  support  may 
be  found  for  the  propostion  in  the  broad  language  of 
28  U.S.C.  §2106  which  provides: 

The  Supreme  Court  or  any  other  court  of  appellate 
jurisdiction  may  affirm,  modify,  vacate,  set  aside  or 
reverse  any  judgment,  decree  or  order  of  a  court 
lawfully  brought  before  it  for  review,  and  may  re- 
mand the  cause  and  direct  the  entry  of  such  appro- 
priate judgment,  decree,  or  order,  or  require  such 
further  proceedings  to  be  had  as  may  be  just  under 
the  circumstances.14 

This  court  recently  reserved  the  question  whether  §  2106 
afforded  an  alternate  way  of  reopening  a  final  judgment 
in  light  of  new  facts.15    Although  our  research  has  dis- 


sures  is  independent  of  their  characterization  for  purposes 
of  rule  60(b).  Moreover,  the  exercise  of  our  discretion  is 
likewise  unconfined  by  the  "correct"  rule  60(b)  characteri- 
zation of  these  facts. 

13  See  pp.  12-15  infra. 

14  28  U.S.C.  §2106  (1976). 

15  Carr  v.  District  of  Columbia,  543  F.2d  917,  929  &  n.96 
(D.C.  Cir.  1976)    (if  it  appeared  relief  were  not  otherwise 
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closed  no  case  which  has  so  held,  we  may  suppose  argu- 
endo that  we  do  have  ample  revisory  power  under  §  2106 
in  appropriate  cases.  We  are  nevertheless  thoroughly 
convinced  that  this  would  not  be  a  proper  occasion  for 
such  extraordinary  relief.  Nothing  in  the  circumstances 
which  plaintiffs  raise  suggest  to  us  that  the  district  court 
judgment  was  incorrect.  We  are  satisfied  by  the  sub- 
missions to  this  court  that  the  original  failure  to  uncover 
the  documents  was  wholly  understandable  and  not  in- 
consistent with  the  district  court's  finding  that  the  search 
was  thorough. 

Moreover,  although  the  delay  in  releasing  the  materials 
may  not  be  excused,  we  do  not  think  that  that  misconduct 
vitiates  the  district  court's  finding  either.  Only  were  we 
to  indulge  a  fairly  harsh  inference  as  to  the  bona  fides 
of  the  CIA  would  we  be  inclined  to  upset  the  judgment. 
The  instant  facts  fall  quite  short  of  supporting  any  such 
conclusion.  Consequently,  whether  or  not  there  is  any 
possibility  of  relief  from  the  judgment  in  district  court, 
we  decline  to  disturb  our  affirmance  respecting  the 
thoroughness  of  the  search.  We  reach  this  conclusion 
fully  aware  that  we  deal  here  with  a  summary  judgment 
whose  factual  basis  derives  from  affidavits  and  without 
discovery. 

3.    Relief  in  the  District  Court 

Relief  from  a  final  judgment  may  be  sought  in  district 
court  through  a  rule  60(b)  motion;16  our  decision  not  to 


available,  court  would  consider  "whether  the  interests  of 
justice  would  not  require  [it]  to  remand  to  the  district  court 
to  consider  the  claim"). 

16  Fed.  R.  Civ.  P.  60(b)  provides  as  follows: 

(b)  Mistakes;  Inadvertence;  Excusable  Neglect;  New- 
ly Discovered  Evidence ;  Fraud,  etc.  On  motion  and  upon 
such  terms  as  are  just,  the  court  may  relieve  a  party  or 
his  legal  representative  from  a  final  judgment,  order,  or 
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vacate  our  affirmance  is,  of  course,  without  prejudice  to 
plaintiffs'  proceeding  under  that  rule.  However,  as  we 
have  noted,  that  approach  may  be  difficult  or  wholly 
unavailable. 

Insofar  as  the  additional  documents  are  new  evidence, 
recourse  to  rule  60(b)  is  governed  (and  apparently  pre- 
cluded) by  the  rule's  strict  timing  requirements.  There 
is  an  ironclad  one-year  limit  on  the  filing  of  a  rule  60(b) 
motion  based  on  newly-discovered  evidence.  Such  motions 
must  be  filed  within  one  year  from  the  date  the  judgment 
was  entered  in  the  district  court,  which  in  this  case  was  26 
May  1976 — two  years  ago  and  more.   The  one-year  period 


proceeding  for  the  following  reasons:  (1)  mistake,  inad- 
vertence, surprise,  or  excusable  neglect;  (2)  newly  dis- 
covered evidence  which  by  due  diligence  could  not  have 
been  discovered  in  time  to  move  for  a  new  trial  under 
Rule  59(b)  ;  (3)  fraud  (whether  heretofore  denominated 
intrinsic  or  extrinsic),  misrepresentation,  or  other  mis- 
conduct of  an  adverse  party;  (4)  the  judgment  is  void; 
(5)  the  judgment  has  been  satisfied,  released,  or  dis- 
charged, or  a  prior  judgment  upon  which  it  is  based  has 
been  reversed  or  otherwise  vacated,  or  it  is  no  longer 
equitable  that  the  judgment  should  have  prospective  ap- 
plication; or  (6)  any  other  reason  justifying  relief  from 
the  operation  of  the  judgment.  The  motion  shall  be  made 
within  a  reasonable  time,  and  for  reasons  (1),  (2),  and 
(3)  not  more  than  one  year  after  the  judgment,  order,  or 
proceeding  was  entered  or  taken.  A  motion  under  this 
subdivision  (b)  does  not  affect  the  finality  of  a  judgment 
or  suspend  its  operation.  This  rule  does  not  limit  the 
power  of  a  court  to  entertain  an  independent  action  to 
relieve  a  party  from  a  judgment,  order,  or  proceeding,  or 
to  grant  relief  to  a  defendant  not  actually  personally 
notified  as  provided  in  Title  28,  U.S.C.,  §  1655,  or  to  set 
aside  a  judgment  for  fraud  upon  the  court.  Writs  of 
coram  nobis,  coram  vobis,  audita  querela,  and  bills  of 
review  and  bills  in  the  nature  of  a  bill  of  review,  are 
abolished,  and  the  procedure  for  obtaining  any  relief 
from  a  judgment  shall  be  by  motion  as  prescribed  in 
these  rules  or  by  an  independent  action. 


43-774   0-79-19 
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is  not  tolled  by  a  pending  appeal,17  and  under  the  Federal 
Rules  no  court  has  power  to  extend  the  deadline. 

The  one-year  time  limit  in  rule  60(b)  applies  only  to 
motions  under  clauses  (1),  (2),  and  (3),  covering  fraud 
between  the  parties,  newly-discovered  facts,  and  miscon- 
duct of  a  party.  There  is  also  a  catch-all  clause  (6), 
covering  "any  other  reason  justifying  relief  from  the 
operation  of  a  judgment."  There  is  no  time  limit  for 
motions  brought  under  this  clause ;  however,  relief  under 
this  clause  is  not  available  unless  the  other  clauses,  (1) 
through  (5),  are  inapplicable.18  It  maybe  that  a  showing 
of  changed  circumstances  would  bring  plaintiffs  within 
the  residual  60(b)(6),  although  it  is  far  from  certain 
either  that  the  allegations  are  not  covered  by  clauses  (1) 
through  (3)  (in  which  case  they  would  be  time-barred) 
or  that  they  present  the  "extraordinary"  circumstances 
for  which  relief  under  60  (b)  (6)  is  reserved.19 

In  any  case,  rule  60(b)  contains  a  saving  clause  which 
states  that  the  rule  "does  not  limit  the  power  of  a  court 
to  entertain  an  independent  action  to  relieve  a  party 
from  a  judgment,  order  or  proceeding.  .  .  ."  Thus  the 
rule  does  not  extinguish  the  historical  authority  of  equity 
courts  to  reform  judgments  in  appropriate  cases.20    The 


17  Greater  Boston  Television  Corp.  v.  FCC,  463  F.2d  268, 
280  (D.C.  Cir.  1971),  cert,  denied,  406  U.S.  950  (1972)  ;  C. 
Wright  &  A.  Miller,  Federal  Practice  and  Procedure 
§2866  at  233   (1973). 

18Klapprott  V.  United  States,  335  U.S.  601,  613  (1949); 
C.  Wright  &  A.  Miller,  Federal  Practice  and  Procedure 
§2864  at  217  (1973). 

19  See,  e.g.,  Ackermann  v.  United  States,  340  U.S.  193,  202 
(1950) ;  C.  Wright  &  A.  Miller,  Federal  Practice  and  Pro- 
cedure §  2864  at  219-20  (1973) . 

20  See  Advisory  Committee  Note  to  1946  Amendment  to 
Rule  60(b)  ;  West  Virginia  Oil  &  Gas  Co.  v.  George  E.  Breece 
Lumber  Co.,  213  F.2d  702,  706   (5th  Cir.  1954).    The  inde- 
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one-year  limit  on  certain  of  the  rule  60(b)  motions  is  not 
applicable  to  the  independent  action,  leaving  it,  apart 
from  collateral  attack,  as  the  only  manner  of  obtaining 
relief  from  a  judgment  in  those  cases  where  the  60(b) 
motion  has  become  time-barred.  We  recently  recalled  that 
"the  exception  for  equitable  interposition  by  independent 
suit  rests  on  'stringent'  rules  limited  to  circumstances 
'which  render  it  manifestly  unconscionable  that  a  judg- 
ment be  given  effect.'  " 21  Although  such  circumstances 
may  sometimes  appear  from  evidence  disclosed  after  the 
judgment,  such  extraordinary  review  is  not  to  be  indulged 
loosely.   We  have  observed: 

in  an  independent  action  seeking  relief  from  a  judg- 
ment on  the  basis  of  newly-discovered  evidence  and 
asking  for  a  new  trial  the  plaintiff  must  meet  the 
same  substantive  requirements  as  govern  a  motion 
for  like  relief  under  Rule  60(b)  :  he  must  show  that 
the  evidence  was  not  and  could  not  by  due  diligence 
have  been  discovered  in  time  to  produce  it  at  the 
trial;  that  it  would  not  be  merely  cumulative;  and 
that  it  would  probably  lead  to  a  judgment  in  his 
favor.22 

We  merely  note  the  difficulty  of  satisfying  the  "stringent" 
rules  which  circumscribe  the  trial  court's  discretion  in 
such  matters;  our  disposition  does  not,  of  course,  fore- 
close plaintiffs'  bringing  an  independent  suit  for  relief. 


pendent  action  is,  of  course,  to  be  distinguished  from  the 
ancillary  common  law  and  equitable  remedies  specifically 
abolished  by  rule  60(b). 

21Carr  v.  District  of  Columbia,  543  F.2d  917,  927  (1976) 
(quoting  Greater  Boston  Television  Corp.  v.  FCC,  463  F.2d 
268,  279  (D.C.  Cir.  1971),  cert,  denied,  406  U.S.  950  (1972)). 

22  Philippine  Nat'l  Bank  V.  Kennedy,  295  F.2d  544,  545 
(D.C.  Cir.  1961)   (footnotes  omitted). 


282 


B.    The  Heaiing   Transcript,  the  Hillenkoetter  State- 
ment, and  the  Definition  of  "Agency  Records"  Issues 

With  respect  to  the  Congressional  hearing  transcript 
issue,  we  held  in  our  23  May  decision  that,  given  the  cir- 
cumstances of  the  transcript's  creation,  it  "remains  under 
the  control  of  and  continues  to  be  the  property  of  the 
House  of  Representatives."23  Thus,  we  concluded  that 
"the  Hearing  Transcript  is  not  an  'agency  record'  but  a 
Congressional  document  to  which  the  FOIA  does  not 
apply."  - 

With  respect  to  the  Hillenkoetter  Statement  issue,  we 
held  that  the  deleted  portions  of  the  Statement  could 
properly  be  withheld  pursuant  to  FOIA  Exemption  3, 
which  was  determined  to  encompass  50  U.S.C.  403(d)  (3) 
and  50  U.S.C.  403(g).  Our  analysis  involved  a  two-step 
inquiry:  (1)  whether  the  CIA's  nondisclosure  statutes — 
sections  403(d)  (3)  and  403(g)— are  Exemption  3  stat- 
utes; and  (2)  whether  the  withheld  materials,  as  de- 
scribed by  CIA's  affidavit,  fall  within  the  nondisclosure 
statutes. 

Finally,  we  refrained  from  reaching  the  definition  of 
"agency  records"  issue  because  no  live  and  genuine  con- 
troversy remained  on  this  matter  between  plaintiffs  and 
CIA. 

Neither  the  discovery  of  additional  documents,  nor 
CIA's  delayed  disclosure  of  this  discovery,  nor  CIA's  ulti- 
mate release  of  the  documents  in  any  way  undermines  our 
holdings  on  these  three  issues.  The  discovery  and  release 
of  new  documents  obviously  does  not  change  the  character 
of  the  Congressional  Hearing  Transcript.  It  remains  a 
Congressional  record  for  the  reasons  stated  in  our  opin- 
ion, and  as  such  was  properly  withheld  by  CIA.    Simi- 


23  Slip  Op.  at  12-13. 

24  Slip  Op.  at  14. 
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larly,  the  discovery  and  release  of  additional  documents 
clearly  has  no  bearing  on  whether,  as  a  matter  of  law, 
sections  403(d)  (3)  and  403(g)  are  Exemption  3  statutes 
or  on  whether  portions  of  the  Statement  fall  within  those 
nondisclosure  statutes.  Finally,  the  circumstances  of  the 
discovery  and  release  of  new  documents  do  not  give  rise 
to  a  controversy  between  the  parties  as  to  CIA's  definition 
of  "agency  records." 

Nevertheless,  plaintiffs  argue  that  the  CIA's  discovery 
of  additional  documents  does,  in  a  very  remote  sense,  bear 
upon  the  validity  of  our  holdings  on  the  Transcript,  State- 
ment, and  Definition  issues.  They  point  out  that  our  con- 
clusions on  these  three  issues  were,  to  varying  extents, 
based  partially  upon  assertions  in  CIA's  affidavits.  Thus, 
they  argue  that,  since  the  discovery  of  new  documents 
suggests  that  CIA's  affidavits  may  have  been  inaccurate 
in  one  respect,  namely,  the  thoroughness  of  search  issue, 
they  may  also  have  been  inaccurate  in  other  respects, 
namely  on  these  other  three  issues.  Therefore,  plaintiffs 
argue,  our  decision  on  these  points  may  have  rested  on 
incorrect  affidavits.  In  other  words,  plaintiffs'  contention 
is  that  the  CIA's  discovery  of  new  documents  is  circum- 
stantial evidence  that  the  Agency's  affidavits  generally 
may  not  have  been  accurate. 

Our  reasoning  with  respect  to  the  issue  of  the  search's 
thoroughness  is  fully  applicable  here.25  We  will  not  vacate 
our  judgment  on  the  basis  of  such  a  tenuous  theory.  The 
allegations  raise  no  serious  doubt  as  to  the  correctness 
of  the  district  court's  findings.  Plaintiffs  may  neverthe- 
less wish  to  seek  relief  from  the  district  court  under  rule 
60(b)  or  otherwise.  In  the  meanwhile,  our  resolution  of 
the  Transcript,  Statement  and  Definition  issues  must 
stand  as  originally  stated  in  our  23  May  decision. 


See  pp.  7-15  supra. 
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C.    Attorney's  Fees  Issue 

In  our  23  May  decision  we  declined  to  award  attorney's 
fees  to  plaintiffs,  holding  that  plaintiffs  had  not  "substan- 
tially prevailed"  even  though  the  CIA  had  released  the 
Vandenberg  Statement  and  portions  of  the  Hillenkoetter 
Statement  after  they  commenced  suit.  We  stated:  "Even 
if  plaintiffs  could  show  some  causal  nexus  between  their 
litigation  and  the  CIA's  disclosure,  which  they  have  not 
done,  we  doubt  that  plaintiffs  could  be  said  to  have  'sub- 
stantially prevailed'  if  they,  like  Pyrrhus,  have  won  a 
battle  but  lost  the  war."  " 

Plaintiffs  now  contend  that  this  aspect  of  our  decision 
has  been  undermined  by  subsequent  events.  They  point 
not  to  the  CIA's  discovery  of  additional  documents  or  to 
the  Agency's  delay  in  revealing  this  discovery,  but  rather 
to  the  fact  that  CIA  ultimately  released  these  additional 
documents.  Plaintiffs'  argument  seems  to  be  that  there 
is  the  requisite  causal  connection  between  their  prosecu- 
tion of  the  action  and  CIA's  ultimate  release  of  further 
documents  such  as  they  may  now  be  said  to  have  "sub- 
stantially prevailed"  in  the  litigation.  The  Agency's  re- 
lease of  documents  occurred  after  the  decision  in  this  case. 
Thus,  this  part  of  plaintiffs'  argument  relies  on  a  post- 
judgment  change  in  factual  circumstances. 

Of  course,  plaintiffs  might  move  to  reopen  this  par- 
ticular issue  in  district  court  by  means  of  a  rule  60  (b)  (6) 
motion.  The  one-year  limit  in  rule  60(b)  applies  only  to 
clauses  (1)  through  (3)  ;  it  does  not  apply  to  clause 
(6)  which  authorizes  relief  from  judgment  "for  any  other 
reason  justifying  relief  from  the  operation  of  the  judg- 
ment." As  we  have  observed,  one  of  the  grounds  for 
relief  that  has  been  recognized  under  this  broad  rubric 
is  post-judgment  change  in  circumstances.27 


26  Slip  Op.  at  32-33.  See  5  U.S.C.  §  552(a)  (4)  (E)    (1976). 

27  See  Scott  v.  Young,  307  F.Supp.  1005,  1007    (E.D.  Va. 
1969),  aff'd,  421  F.2d  143  (4th  Cir.),  cert  denied,  398  U.S.  929 
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However,  in  the  interest  of  expediting  this  matter  and 
because  we  entertain  little  doubt  that  the  merits  of  the 
attorneys,  fees  argument  should  be  reheard  in  light  of 
the  new  facts,  we  vacate  that  portion  of  our  affirmance 
and  the  District  Court  judgment  pertaining  to  fees  and 
remand  for  the  District  Court's  reconsideration. 

So  ordered. 


(1970)  ;  American  Employers  Ins.  Co.  V.  Sybil  Realty,  270 
a,  F.Supp.  566,  569-70  (E.D.  La.  1967) 

!9 
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Bazelon,  Circuit  Judge,  dissenting  from  the  denial  of 
the  motion  to  vacate,  the  denial  of  rehearing,  and  the 
denial  of  rehearing  en  banc.  In  November  or  De- 
cember, 1977,  while  this  case  was  pending  before  our 
panel,  the  General  Counsel  of  the  CIA  learned  that  docu- 
ments known  to  be  relevant  to  plaintiffs'  FOIA  request 
had  been  discovered  within  the  agency.  Not  until  May  30, 
1978,  one  week  after  our  opinion  issued,  and  some  six 
months  after  the  documents  were  "discovered,"  did  the 
General  Counsel  inform  the  Justice  Department  that  these 
documents  had  been  found.1  We  must  now  determine  the 
effect  of  these  events  on  our  previous  disposition  of  this 
case.  I  believe  that  both  the  disclosure  of  321  additional 
documents  and  the  circumstances  surrounding  their  dis- 
covery cast  serious  doubt  on  the  original  disposition  of 
this  case.  I  therefore  dissent  from  the  majority's  decision 
to  leave  that  opinion  undisturbed.2  I  concur,  however,  in 
the  decision  to  remand  for  consideration  of  plaintiffs' 
right  to  attorney  fees. 

I. 

I  begin  my  examination  with  a  simple  question — had 
the  CIA  seasonably  revealed  to  us,  prior  to  our  decision. 


1  The  Justice  Department,  acting  with  commendable  dis- 
patch, appears  to  have  informed  both  plaintiffs  and  this  court 
of  the  existence  of  additional  documents  on  the  same  day  that 
the  CIA  informed  Justice.  There  is  thus  no  suggestion  that 
the  attorneys  for  the  Justice  Department  departed  in  any 
way  from  their  duties  as  officers  of  this  court. 

2 1  express  no  opinion  herein  concerning  the  significance  of 
these  disclosures  on  the  "hearing  transcript,"  the  "Hillen- 
koetter  statement"  and  the  definition  of  agency  records.  I 
adhere  to  the  views  expressed  in  my  dissenting  opinion.  See 
Goland  v.  CIA,  No.  76-1800  (D.C.Cir.,  May  23,  1978) 
(Bazelon,  J.,  dissenting)  at  5-13  (hearing  transcript),  13-20 
(Hillenkoetter  statement). 

For  the  purposes  of  this  discussion  I  confine  my  remarks 
to  the  impact  of  these  disclosures  on  the  majority's  previous 
discussion  of  the  adequacy  of  the  CIA's  search. 
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that  it  had  "discovered"  321  documents  arguably  within 
the  scope  of  plaintiffs'  request,  would  we  nonetheless  have 
issued  the  opinion  of  May  23?  I  have  no  difficulty  in 
concluding  that  we  would  not.3 

The  jurisdiction  of  the  federal  courts  is  limited  to 
cases  or  controversies.4  Central  to  that  provision  is  the 
requirement  that  the  federal  courts  do  not  sit  to  give 
advisory  opinions,5  nor  to  render  decisions  which  can 
offer  no  relief  to  any  party.6    Here  the  plaintiffs  sought 


3  We  may  assume,  arguendo  that  an  appellate  court  would 
be  more  reluctant  to  consider  new  evidence  brought  to  its 
attention  after  its  opinion  issued  rather  than  before.  Compare 
Standard  Oil  Co.  of  California  v.  United  States,  429  U.S.  17 
(1976)  (denying  motion  to  recall  mandate  after  decision  on 
the  basis  of  alleged  misconduct  by  government  counsel  and 
new  evidence)  with  United  States  v.  Shotwell  (I),  355  U.S. 
233,  241  (1957)  (remanding  for  consideration  of  a  "challenge 
to  the  integrity  of  the  record  based  on  newly  discovered  evi- 
dence"). But  where,  as  here,  the  evidence  was  withheld  by 
the  agency  with  full  knowledge  of  its  relevance,  the  concern 
for  finality  is  overridden  by  a  need  to  prevent  the  agency 
from  profitting  by  its  misdeed.  Therefore,  I  believe  it  is 
appropriate  to  analyze  the  motion  to  vacate  in  terms  of  the 
effect  that  the  CIA's  revelations  would  have  had  on  this  court, 
had  that  information  been  seasonably  tendered  before  our 
decision. 

Accordingly,  this  case  comes  in  a  different  posture  than 
Realty  Acceptance  Corp.  v.  Montgomery,  284  U.S.  547  (1932), 
where  the  Court  of  Appeals'  order  remanding  to  the  District 
Court  to  consider  new  evidence  was  entered  after  the  Court 
of  Appeals  lost  jurisdiction  of  the  case  (by  virtue  of  its  earlier 
order  dismissing  the  appeal).  See  id.  at  551-52. 

4  U.S.  Const.,  Art.  Ill,  Sec.  2. 

"See,  e.g.,  Golden  v.  Zwickler,  394  U.S.  103,  108  (1969). 
6  See,  e.g.,  Preiser  v.  Newkirk,  422  U.S.  395,  401  (1975). 

[A]  federal  court  has  neither  the  power  to  render  ad- 
visory opinions  nor  "to  decide  questions  that  cannot  affect 
the  rights  of  litigants  in  the  case  before  them."  Its 
judgments  must  resolve  "  'a  real  and  substantial  contro- 
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all  CIA  records  concerning  the  legislative  history  of  the 
agency's  governing  statute.  As  a  result  of  the  belated 
release  of  some  321  documents  to  plaintiffs  by  the  CIA, 
it  may  well  be  that  plaintiffs  are  fully  satisfied  that  their 
request  has  been  honored  7  and  no  longer  require  further 
relief  from  this  court  on  that  issue. 

If  the  plaintiffs  are  in  fact  satisfied,  then  any  appeal 
from  the  denial  of  discovery  is  clearly  moot.  Because 
mootness  would  deprive  this  court  of  jurisdiction,  we 
would  be  obliged  to  note  it,  regardless  of  when  during 
the  course  of  the  litigation  the  controversy  became  moot.8 
I  therefore  find  it  difficult  to  believe  that  we  would  not 
have  inquired  further  into  the  issue  of  mootness,  either  by 
remanding  to  the  district  court  for  a  determination  of 
that  issue,9  or  at  least  requiring  further  submission  from 
the  parties. 


versy  admitting  of  specific  relief  through  a  decree  of  a 
conclusive  character,  as  distinguished  from  an  opinion 
advising  what  the  law  would  be  upon  a  hypothetical  state 
of  facts.'  "   (Citations  omitted.) 

7  Of  course,  plaintiffs  have  not  conceded  the  propriety  of 
the  CIA's  decision  to  withhold  certain  documents  or  portions 
of  documents  pursuant  to  FOIA.  See  note  2,  supra. 

8  See,  e.g.,  Allee  v.  Medrano,  416  U.S.  802,  818  n.12  (1974)  : 
"In  the  federal  system  an  appellate  court  determines  mootness 
as  of  the  time  it  considers  the  case,  not  as  of  the  time  it  was 
filed."  See  also  Steffel  v.  Thompson,  415  U.S.  452,  459-60  & 
n.10   (1974). 

9  "There  would  certainly  be  no  doubt  of  the  need  for  a  court 
remand  if  the  change  of  circumstances  were  such  as  to  make 
the  case  moot."  Greater  Boston  Television  Corp.  v.  F.C.C., 
463  F.2d  268,  283  n.25  (D.C.Cir.  1971),  cert,  denied,  406  U.S. 
950  (1972).  Although  Judge  Leventhal  there  referred  to 
review  of  agency  proceedings,  the  same  jurisdictional  con- 
siderations apply  to  appellate  review  of  a  district  court  de- 
cision. 
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II. 


Even  assuming  that  there  remained  a  live  controversy 
between  the  parties  over  the  existence  of  additional  docu- 
ments, it  is  inconceivable  to  me  that  we  would  have  been 
indifferent  to  the  significance  of  the  CIA's  admissions  in 
assessing  the  adequacy  of  the  original  search.  The  ma- 
jority rests  its  decision  on  the  observation  that  "the  mere 
fact  that  additional  documents  have  been  discovered  does 
not  impugn  the  accuracy  of  the  Wilson  affidavits."  Slip 
op.  at  7.  To  my  mind,  this  is  a  question  of  fact  that  can- 
not possibly  be  decided  on  the  record  before  us.  The  ma- 
jority notes,  "[a]ccording  to  CIA,  the  discovery  of  these 
documents  was  entirely  adventitious.  They  were  found 
.  .  .  only  after  extraordinary  effort  .  .  .  ."  Id.  at  8.  These 
representations  may  well  be  true.  But  the  fact  is  that  at 
this  stage  of  the  litigation  they  are  simply  ex  parte  rep- 
resentations. Plaintiffs  have  had  no  opportunity  to  test 
these  assertions  under  circumstances  that  would  admit  of 
appropriate  findings  of  fact. 

The  majority's  extreme  reluctance  to  permit  plaintiffs 
to  explore  the  factual  basis  of  the  CIA's  assertions  thus 
repeats  the  basic  error  of  the  original  panel  opinion.  The 
majority  again  prematurely  forecloses  plaintiffs'  inquiry 
into  the  nature  of  the  CIA's  search  in  response  to  the 
FOIA  request,10  But  the  error  is  even  more  serious  in 
this  case,  for  we  do  not  have  the  benefit  of  a  trial  court 
judgment,  entered  after  appropriate  inquiry,  that  these 
revelations  do  not  undermine  the  validity  of  the  CIA's 
original  affidavits.  The  majority  correctly  notes  that 
"[a]n  appellate  court  has  no  fact-finding  function."  Slip 
op.  at  10.  I  submit  that  the  majority  denies  the  motion 
to  vacate  precisely  because  it  has  found  the  facts  against 
plaintiffs. 


10  As  I  noted  in  my  earlier  dissent,  "[m]y  disagreement, 
again,  concerns  not  the  substance  but  the  timing  of  the  judg- 
ment in  favor  of  the  agency."  Dissenting  op.  at  21. 
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Both  the  volume  of  documents  discovered  by  the  CIA 
and  the  circumstances  surrounding  the  initial  withholding 
and  later  disclosure  of  the  documents  raise  serious  ques- 
tions that  can  only  be  resolved  by  a  full  factual  inquiry. 
The  majority  finds  the  "original  failure  to  uncover  the 
documents  was  wholly  understandable."  Perhaps  I  would 
too,  on  a  proper  record.  Under  our  supervisory  power, 
invested  in  this  court"  by  virtue  of  28  U.S.C.  §  2106 
(1976),  I  would  remand  this  case  to  the  district  court  to 
determine  the  effect  of  these  disclosures  on  the  district 
court's  prior  decision  upholding  the  adequacy  of  the  CIA's 
initial  search.11 


11 1  entertain  no  doubt  that  we  have  the  power  to  consider 
the  impact  of  these  disclosures  pursuant  to  §  2106,  whether 
they  are  characterized  as  "newly  discovered  evidence"  or 
"changed  circumstances."  See  Patterson  v.  Alabama,  294  U.S. 
600,  607  (1935)  ;  Gomez  v.  Wilson,  477  F.2d  411,  416-17  (D.C. 
Cir.  1973).  Although  typically  this  evidence  should  be  con- 
sidered through  a  motion  for  a  new  trial,  compelling  cir- 
cumstances justify  this  court  considering  such  developments. 
Cf.  Carr  v.  District  of  Columbia,  543  F.2d  917,  929  &  n.96 
(D.C. Cir.  1976)  (where  consideration  of  new  evidence  time- 
barred  under  Rule  60(b)  and  no  other  forum  available  to 
consider  such  evidence,  court  "would  consider  whether  the 
interests  of  justice  would  not  require"  remand  to  district 
court  pursuant  to  28  U.S.C.  §  2106). 

The  possibility  that  the  CIA  has  disregarded  its  responsi- 
bilities under  the  Freedom  of  Information  Act  presents  a  par- 
ticularly appropriate  occasion  for  the  exercise  of  our  §  2106 
authority  to  require  further  proceedings.  Under  FOIA,  as 
with  any  litigation,  we  adhere  to  "the  fundamental  precept 
that  issues  on  appeal  are  to  be  confined  to  those  duly  pre- 
sented to  the  trial  court",  Jordan  v.  Department  of  Justice, 
No.  77-1240  (D.C.  Cir.  October  31,  1978)  at  56.  However,  in 
Jordan  we  recognized  that  in  unusual  circumstances  we  might 
remand  to  the  trial  court  (pursuant  to  §  2106)  to  permit  con- 
sideration of  a  FOIA  exemption  raised  by  the  government 
for  the  first  time  on  appeal.  In  so  observing,  we  recognized 
that  the  policies  of  FOIA  might  outweigh  the  generalized  in- 
terest in  finality  that  normally  confines  our  review  to  the  is- 
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III. 


I  wish  to  make  explicit  the  seriousness  with  which  I 
regard  the  CIA's  dereliction  in  this  case.  I  do  not  suggest 
that  the  CIA  failed  to  inform  this  court  that  it  had  dis- 
covered the  documents  simply  to  procure  a  favorable 
decision  (though  this  possibility  certainly  cannot  be  re- 
jected without  a  fuller  factual  inquiry  into  the  circum- 
stances surrounding  these  events).  I  do  believe  firmly, 
however,  that  the  CIA  had  a  strict  obligation  to  report 
this  information  to  the  court  at  the  moment  its  arguable 
relevance  became  known.12  This  is  central  to  the  "un- 
qualified duty  of  scrupulous  candor  that  rests  upon  gov- 
ernment counsel  in  all  dealings"  with  the  courts.13  The 
CIA's  "excuse"  for  this  delay,  that  the  matter  was  given 
"insufficient  priority,"  14  is  nothing  short  of  a  confession 


sues  as  presented  in  the  trial  court.  If  the  government,  under 
some  circumstances,  is  to  be  permitted  to  expand  its  argu- 
ments on  appeal  to  protect  legitimate  interests  in  non-dis- 
closure, surely  it  is  equally  consonant  with  the  principles  of 
FOIA  to  permit  one  who  requests  information  to  enlarge  the 
record,  especially  where  there  is  disturbing  evidence  of  im- 
propriety by  the  government. 

12  Had  the  CIA  mistakenly  failed  to  recognize  the  relevance 
of  these  documents,  or  had  the  librarian  failed  to  inform  the 
General  Counsel  of  her  discovery,  different,  and  more  difficult 
issues  would  be  posed.  Here,  however,  the  three  top  legal  offi- 
cers of  the  CIA  withheld  the  fact  that  documents  had  been 
discovered  which  they  knew  to  be  relevant  to  this  litigation. 
I  can  imagine  no  clearer  breach  of  duty  to  this  court. 

13Shotwell  Mfg.  Co.  v.  United  States  (Shotwell  II),  371 
U.S.  341,  358  (1963). 

14  The  full  text  of  the  CIA's  explanation  is  as  follows : 

To  be  sure,  there  is  one  regrettable  aspect  to  the  CIA's 
recent  disclosures.  Apparently  the  Agency  became  aware 
of  the  existence  of  documents  possibly  relevant  to  Golan d 
in  the  late  fall  of  1977.  See  Exhibits  C  and  E.  Despite 
the  pendency  of  this  case  before  this  Court  and  plaintiffs' 
outstanding  FOIA  request,  the  documents  were  not  com- 


292 


that  it  has  been  derelict  in  its  duty  to  this  court.    Such 
behavior  is  worthy  only  of  censure.15 


piled  speedily,  and  Justice  Department  counsel  were  not 
informed  of  their  existence.  However,  this  was  not  a 
"strategy  decision  to  stand  mute,''  as  claimed  in  plain- 
tiffs' motion  to  vacate.  As  explained  in  the  attached 
letter  from  the  CIA's  Office  of  General  Counsel  to  Justice 
Department  counsel  (Exhibit  E),  insufficient  priority 
was  given  to  these  additional  documents  because  there 
was  uncertainty  to  what  extent  the  documents  found  by 
the  law  librarian  were  relevant  to  this  litigation  and 
because  of  the  press  of  other  business.  Moreover,  as  is 
clear  from  the  attached  CIA  letters  (Exhibits  C,  D,  and 
E),  the  number  of  additional  documents  turned  out  to  be 
very  great.  The  law  librarian  did  not  complete  her  first 
partial  inventory  of  the  additional  documents  until  May 
19,  1978.  Id. 

Opp.  to  Mot.  to  Vacate  at  7-8. 

15  The  CIA  seeks  to  refute  any  suggestion  of  bad  faith  by 
pointing  to  its  disclosure,  albeit  belated,  of  the  documents 
after  our  opinion  issued.  Opp.  to  Mot.  to  Vacate  at  7  n.3. 
I  confess  I  am  unable  to  find  grounds  for  applause  in  the 
agency's  tardy  recognition  of  long-neglected  legal  and  moral 
duty. 


United  States  District  Court  for  the  District  of 
Columbia 

Civil  Action  No.  74-1338 

Socialist  Workers  1974  National  Campaign 
Committee,  et  al.,  plaintiffs 

v. 
Federal  Election  Commission,  defendant 

and 

Common  Cause,  intervenor-defendant 

ORDER,  JUDGMENT  AND  DECREE 

In  accordance  with  the  Stipulation  of  Settlement 
agreed  to  by  the  parties,  it  is  hereby  ORDERED,  AD- 
JUDGED and  DECREED: 

A.  Introduction 

1.  This  court  has  jurisdiction  of  the  subject  matter 
and  of  the  parties  hereto,  and  the  complaint  states  a 
claim  that  enforcement  of  specific  sections  of  the  Feder- 
al Election  Campaign  Act  of  1971,  as  amended,  2  U.S.C. 
§§  431,  et  seq.  [hereinafter  "FECA"  or  "the  Act"],  requir- 
ing inter  alia  public  disclosure  of  the  names  and  resi- 
dential addresses,  occupations,  and  business  addresses 
of  contributors,  lenders,  guarantors,  or  endorsers  of 
more  than  $100,  and  recipients  of  expenditures,  oper- 
ates to  deprive  plaintiffs  and  their  supporters  of  rights 
guaranteed  by  the  First  Amendment  to  the  Constitu- 
tion. 

2.  The  court  has  previously  dismissed  each  of  the 
named  defendants  herein  except  for  the  Federal  Elec- 
tion Commission  [hereinafter  "FEC"  or  "the  Commis- 
sion"] and  intervenor-defendant  Common  Cause.   The 
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Attorney  General  was  dismissed  as  a  defendant  on  his 
representation  that  no  enforcement  action  under  the 
challenged  FECA  provisions  would  be  taken  against  the 
plaintiffs  except  by  the  FEC.  The  court  denied  the 
FEC's  motion  to  dismiss  Plaintiffs'  First  Supplemental 
and  Amended  Complaint. 

3.  Plaintiffs  and  defendants  have  heretofore  moved 
for  summary  judgment  as  to  all  claims  for  relief,  and 
the  defendants  have  not  contested  the  majority  of  plain- 
tiffs' proposed  findings  of  fact  for  the  purposes  of  this 
case.  Without  necessarily  admitting  all  of  such  facts, 
defendant  and  intervenor-defendant  have  each  agreed 
that  plaintiffs  should  not  now  be  required  to  publicly 
disclose  the  names  and  addresses  of  contributors  of 
more  than  $100  and  recipients  of  expenditures  in  order 
to  avoid  an  unconstitutional  application  of  the  disclo- 
sure provisions  of  FECA  under  the  rules  set  forth  in 
Buckley  v.  Valeo,  424  U.S.  1  (1976). 

4.  Having  waived  a  hearing,  findings  of  fact,  and  con- 
clusions of  law,  the  parties  have  now  agreed  to  entry  on 
consent,  without  further  notice,  of  this  Order,  Judgment 
and  Decree  [hereinafter  *  "Decree"],  specifying  steps, 
standards  and  procedures  necessary  to  ensure  no  viola- 
tion of  plaintiffs'  constitutional  rights  of  freedom  of 
association. 

5.  This  Decree  constitutes  a  full  and  final  adjudica- 
tion of  all  those  claims  for  injunctive  and  affirmative 
relief  set  forth  in  the  amended  complaint  on  behalf  of 
the  plaintiffs  and  on  behalf  of  political  committees  sup- 
porting the  candidates  of  the  Socialist  Workers  Party.  It 
shall  be  binding  on  the  defendants  and  their  successors, 
their  officers,  agents,  servants,  employees,  and  attor- 
neys, and  upon  those  in  active  concert  and  participation 
with  them  who  receive  actual  notice  of  this  judgment  by 
personal  service  or  otherwise. 

6.  Jurisdiction  is  retained  by  the  court  until  further 
order,  for  the  purpose  of  enabling  any  party  to  apply  at 
any  time  for  an  order  pursuant  to  Rule  60  of  the  Feder- 
al Rules  of  Civil  Procedure,  or  for  an  order  to  enforce  a 
subpoena  issued  pursuant  to  either  Rule  45  of  the  Fed- 
eral Rules  of  Civil  Procedure,  or  2  U.S.C.  §  437d  (a)  and 
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(b),  or  for  such  further  orders  as  may  be  necessary  and 
appropriate  for  the  implementation,  enforcement,  or  ex- 
tension of  this  Decree  or  any  provisions  thereof. 

B.  Record  Keeping  and  Reporting 

7.  The  record  discloses  that  the  Socialist  Workers 
Party  and  persons  connected  with  it  have  been  subject- 
ed to  systematic  harassment  and  contains  "specific  evi- 
dence of  past  and  present  harassment  of  members," 
contributors,  and  recipients  of  expenditures  "due  to 
their  associational  ties."  Buckley  v.  Valeo,  supra,  424 
U.S.  at  74.  The  record  further  contains  evidence  of  "ha- 
rassment directed  at  the  organization  itself."  Buckley  v. 
Valeo,  supra,  424  U.S.  at  74.  Accordingly,  plaintiffs  have 
demonstrated  at  least  "a  reasonable  probability  that  the 
compelled  disclosure"  of  the  names  of  their  members, 
contributors,  and  recipients  of  expenditures  "will  sub- 
ject them  to  threats,  harassment,  or  reprisals  from 
either  government  officials  or  private  parties."  Buckley 
v.  Valeo,  supra,  424  U.S.  at  74.  Therefore,  plaintiffs 
cannot  constitutionally  be  compelled  to  comply  with  the 
reporting  requirements  of  the  FECA  to  the  extent  that 
such  provisions  require  the  reporting  of  any  identifying 
information  relevant  to  any  contributor,  lender,  guaran- 
tor, endorser,  or  recipient  of  any  expenditure  by  plain- 
tiffs, political  committees  supporting,  and  candidates  of 
the  Socialist  Workers  Party. 

8.  Accordingly,  in  complying  with  the  requirements  of 
the  FECA, 

a.  Plaintiffs  shall  keep  and  maintain  all  of  the 
records  which  the  FECA  obligates  them  to  main- 
tain, in  the  manner  required  by  law; 

b.  Plaintiffs  shall  file  reports  with  the  FEC,  pur- 
suant to  2  U.S.C.  §  434(b),  in  the  manner  required 
by  law,  except  that  the  names,  mailing  addresses, 
occupation,  and  principal  place  of  business  of  con- 
tributors (2  U.S.C.  §  434(b)(2)),  political  committees 
or  candidates  (§  434(b)(4)),  lenders,  endorsers,  or 
guarantors  (§  434(b)(5),  and  persons  to  whom  ex- 
penditures have  been  made  (§  434(b)(9  &  10)),  [all 
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hereinafter  referred  to  as  contributors  and  recipi- 
ents of  expenditures]  need  not  be  reported. 

c.  Plaintiffs  shall  maintain  the  records  required 
by  law  with  sufficient  accuracy  so  that  they  shall 
be  able  to  provide  the  information  which  othewise 
would  have  been  reported,  if  and  when  required 
under  the  procedures  described  in  paragraph  C.  10. 
of  this  Decree. 

d.  The  amount  and  nature  of  expenditures  report- 
ed pursuant  to  §  434(b)  (9)  &  (10)  shall  not  be  consol- 
idated but  shall  be  reported  for  each  person  to 
whom  expenditures  have  been  made,  broken  down 
by  category,  e.g.,  postage,  office  supplies,  printing, 
salary,  and  per  diem  and  travel  expenses. 

9.  In  addition  to  the  notice  on  all  literature  and  ad- 
vertisements required  by  2  U.S.C.  §  435(b),  plaintiffs 
may  add  the  following  sentence  to  the  notice  required 
by  2  U.S.C.  §  435(b): 

A  federal  court  ruling  allows  us  not  to  disclose  the 
names  of  contributors  in  order  to  protect  their  First 
Amendment  rights. 

C.  Access 

10.  If,  pursuant  to  2  U.S.C.  §  437g(a)(2),  the  defendant 
FEC  finds  reason  to  believe  that  any  of  the  plaintiffs 
have  violated  a  statutory  provision  of  FECA  other  than 
those  specified  in  paragraph  8.b.  of  this  Decree  and 
further  finds  that  the  information  being  withheld  by 
plaintiffs  pursuant  to  paragraph  8.b.  of  this  Decree  is 
necessary  for  an  investigation  of  that  alleged  violation, 
then  the  defendant  FEC  may  apply  to  this  court  for  an 
order  requiring  the  production  of  such  information  pur- 
suant to  its  power  under  2  U.S.C.  §  437d(b).  The  court, 
after  a  hearing,  shall  enforce  such  subpoenas  only  upon 
a  finding  that  the  FEC  has  demonstrated  that  it  has 
reason  to  believe  that  the  plaintiffs  have  violated  a 
provision  of  the  Act  other  than  those  specified  in  para- 
graph 8.b.  of  this  Decree  and  further  demonstrated  that 
the  investigation  in  question  cannot  properly  proceed 
without  the   information   subpoenaed.   The  court  may 
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condition  such  production  on  such  protective  orders  as 
the  court  deems  necessary  to  protect  plaintiffs'  rights 
secured  by  the  First  Amendment  to  the  constitution. 

11.  Nothing  in  this  Decree  shall  prevent  the  FEC 
from  conducting  an  investigation  of  plaintiffs  pursuant 
to  the  powers  granted  it  under  the  FECA  for  violations 
of  FECA  provisions  other  than  those  specified  in  para- 
graph 8.b.  of  this  Decree,  or  from  inspecting  the  names 
of  contributors  and  recipients  of  expenditures  under  the 
procedures  set  forth  in  paragraph  C.  10.,  supra.  Howev- 
er, defendants  shall  not  conduct  any  audits  of  plaintiffs' 
records,  pursuant  to  its  powers  under  2  U.S.C 
§  438(a)(8). 

D.  Retention  of  Jurisdiction 

12.  a.  Nine  months  prior  to  the  date  set  forth  in 
paragraph  13  of  this  Decree,  the  parties  may  engage  in 
civil  discovery  relevant  to  the  subject  matter  of  the 
extension  of  this  Decree,  as  authorized  by  the  Federal 
Rules  of  Civil  Procedure. 

b.  Six  months  prior  to  the  date,  set  forth  in  paragraph 
13,  plaintiffs  may  file  for  extension  of  said  exemption 
from  the  reporting  requirements  herein  described,  in 
the  form  of  a  motion  for  summary  judgment  pursuant 
to  Rule  56,  Fed.  R.  Civ.  P. 

c.  Defendants  shall  respond  to  plaintiffs  motion  for 
summary  judgment  three  months  prior  to  the  date  set 
forth  in  paragraph  13. a.  of  this  Decree. 

d.  Should  the  parties  be  unable  to  agree  as  to  the 
extension  of  the  present  exemption  from  reporting,  the 
court  shall  rule  on  plaintiffs'  motion  for  summary  judg- 
ment in  accordance  with  Rule  56,  Fed.  R.  Civ.  P.,  in 
whole  or  in  part,  or  shall  make  such  other  orders  as  it 
deems  necessary  and  appropriate. 

e.  The  defendants  shall  not  enforce  any  of  the  provi- 
sions specified  in  paragraph  8.b.  of  this  Decree  until  the 
resolution  of  any  motion  filed  under  this  provision. 
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E.  Duration 

13.  The  provisions  of  this  Decree  shall  extend  to  and 
include  the  closing  date  of  the  FEC's  reporting  period 
for  1984. 

Edward  Allen  Truman, 
United  States  Circuit  Judge. 

Gephard  A.  Gesell, 
United  States  District  Judge. 

J.  H.  Pratt, 
United  States  District  Judge. 

Date:  January  2,  1979. 


UNITED  STATES  DISTRICT  COURT  EASTERN 
DISTRICT  OF  NEW  YORK 

78-C-2407 

Victor  Sharrow,  plaintiff, 

v. 

Elizabeth  Holtzman,  defendant. 

Memorandum  and  Order 

March  26,  1979 

PLATT,  D.J. 

Plaintiff,  Victor  Sharrow,  has  filed  in  this  Court  three 
motions  seeking  (i)  a  default  judgment,  on  the  grounds 
that  defendant  Representative  Elizabeth  Holtzman 
failed  to  reply  within  20  days,  (ii)  convening  of  a  three 
judge  court  to  hear  his  challenge  against  Elizabeth 
Holtzman,  and  (iii)  an  injunction  against  seating  Ms. 
Holtzman  in  the  next  Congress  of  the  United  States  on 
the  grounds  that  "she"  is  not  "he". 

In  response,  Ms.  Holtzman  filed  a  motion  to  dismiss 
pursuant  to  Rules  12(b)  (1)  and  (6)  of  the  Federal  Rules 
of  Civil  Procedure  on  the  grounds  that  (i)  the  complaint 
fails  to  state  a  claim  upon  which  relief  can  be  granted, 
(ii)  the  Court  lacks  jurisdiction  over  the  subject  matter 
of  the  complaint,  and  (iii)  the  complaint  is  nonjusticia- 
ble for  mootness. 

Plaintiffs  first  motion  herein  lacks  merit.  As  it  is 
apparent  from  the  nature  of  the  complaint  and  the 
substance  of  its  allegations  that  Ms.  Holtzman  was  sued 
in  her  official  not  in  her  private  capacity,1  she  had  sixty 


1  In  view  of  our  discussion  and  decision  hereinafter  on  this  ques- 
tion, there  can  be  no  question  but  that  Ms.  Holtzman  was  an 
"officer"  of  the  United  States  for  the  purposes  of  Rule  12(a)  of  the 
Footnotes  continued  on  next  page 
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(60)  not  twenty  (20)  days  in  which  to  answer.  Moreover, 
this  sixty  day  period  commences  only  after  service  upon 
the  appropriate  United  States  Attorney  (Rule  12(a),  Fed- 
eral Rules  of  Civil  Procedure).  At  the  time  of  Mr.  Shar- 
row's  motion  for  default,  Ms.  Holtzman's  time  to  answer 
had  not  yet  expired.  By  his  own  admission,  as  stated  on 
the  front  page  of  his  motion  paper,  Mr.  Sharrow  filed 
his  motion  for  default  only  fifty-two  (52)  days  after  ini- 
tially instituting  his  action  against  Ms.  Holtzman. 

With  respect  to  Sharrow's  second  motion,  requesting 
a  three  judge  court  and  his  third  motion  for  injunctive 
relief,  Sharrow  clearly  lacks  standing.  "The  gist  of  the 
question  of  standing"  is  whether  the  plaintiff  has  al- 
leged "such  a  personal  stake  in  the  outcome  as  to 
assure  that  concrete  adverseness  which  sharpens  the 
presentation  of  issues  upon  which  the  court  so  largely 
depends  for  illumination  of  difficult  constitutional  ques- 
tions." Baker  v.  Carr,  369  U.S.  186  (1962).  See,  Warth  v. 
Seldin,  422  U.S.  490,  491,  498-99  (1975);  Flast  v.  Cohen, 
392  U.S.  893  (1968).  As  enunciated  by  the  United  States 
Supreme  Court,  standing  requires  a  direct  injury, 
having  a  concrete  effect  on  the  plaintiff,  and  not  merely 
a  general  interest  common  to  all  members  of  the  public. 
Schlesinger  v.  Reservists  Committee  to  Stop  the  War,  418 
U.S.  208  (1974).  Herein,  Sharrow,  who  has  failed  to  es- 
tablish, even  to  allege,  that  he  is  a  constituent  of  Ms. 
Holtzman,  has  by  so  doing,  failed  to  give  any  indication 
that  he  suffers  from  the  direct  concrete  injury  which 
would  establish  his  standing  to  sue. 

Even  assuming  arguendo  that  Mr.  Sharrow  had  prop- 
erly complied  with  the  aforementioned  procedural  and 
jurisdictional  requirements,  he  would,  as  a  matter  of 
law  be  unable  to  prevail  herein.  The  gravamen  of  Mr. 
Sharrow's  complaint  and  of  his  present  motions  is  that 
the  wording  of  Article  I,  Section  3,  Clause  2  of  the 
Constitution  of  the  United  States  of  America  precludes 
Ms.  Holtzman,  solely  on  the  basis  of  her  sex,  from  hold- 
ing office  as  a  member  of  the  United  States  House  of 

Footnotes  continued  from  last  page 

Federal  Rules  of  Civil  Procedure  and  was  entitled  to  the  extended 
period  of  time  prescribed  therein  to  answer  any  complaint  served 
upon  her. 
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Representatives.  Although  on  its  face,  the  wording  of 
Clause  2  might  so  indicate,  the  law  clearly  and  consist- 
ently holds  otherwise. 

Article  1,  Section  2,  Clause  2  of  the  Constitution  of 
the  United  States  of  America,  the  clause  relating  to 
qualifications  of  members  of  the  House  of  Representa- 
tives, states  that: 

No  person  shall  be  a  Representative  who  shall  not 
have  attained  to  the  Age  of  twenty-five  Years,  and 
been  seven  Years  a  Citizen  of  the  United  States, 
and  who  shall  not,  when  elected,  be  an  Inhabitant 
of  that  State  in  which  he  shall  be  chosen.  (Empha- 
sis supplied.) 

On  its  face,  this  clause  does  indeed  use  the  masculine 
pronoun  "he".  And,  prior  to  the  adoption  of  the  Nine- 
teenth Amendment,  ratified  August  26,  1920,  granting 
women's  suffrage,  this  clause  was  construed  literally. 
Prior  to  August  26,  1920,  "women  were  not  eligible  for 
election  or  appointment  to  any  office  established  by  the 
Constitution/'  In  re  Opinion  of  the  Justices,  240  Mass. 
601,  135  N.E.  173  (1922).  After  August  26,  1920,  howev- 
er, they  were.  Following  the  ratification  of  the  Nine- 
teenth Amendment,  women  were  no  longer  excluded  by 
the  constitution  from  any  elective  or  appointive  civil 
office.  240  Mass.  601,  135  N.E.  173  at  176  (1922). 

The  Nineteenth  Amendment  "applie(d)  to  men  and 
women  alike  and  by  its  own  force  supersede(d)  inconsist- 
ent measures,  whether  federal  or  state. "  Breedlove  v. 
Suttles,  302  U.S.  277,  283,  58  S.Ct.  205,  208  (1937)  (em- 
phasis added).  The  effect  of  the  Nineteenth  Amendment 
was  to  remove  the  word  "male"  from  all  state  and 
federal  statutes,  Heyward  v.  Hall,  144  Fla.  344,  198  So. 
114  (1940);  State  ex  rel  Barnett  v.  Gray,  107  Fla.  73,  144 
So.  349  (1932),  and  to  eliminate  from  the  laws  of  the 
United  States  the  exclusive  reference  to  the  male 
gender  with  respect  to  all  privileges,  burdens  and  bene- 
fits of  citizenship.  The  Nineteenth  Amendment  struck, 
from  the  laws  of  the  United  States  "the  use  of  the 
masculine  pronoun,  wherever  it  appears,  so  as  to  make 
the  same  include  and  applicable  to  both  sexes."  Graves 
v.  Eubank,  205  Ala.  174,  87  So.  587,  588  (1921).  As  a 
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result  of  the  Nineteenth  Amendment  "a  burden  cannot 
be  placed  upon  one  sex  that  is  not  upon  the  other,  nor 
can  a  privilege,  benefit  or  exemption  be  given  to  the 
exclusion  of  the  other. "  87  So.  at  587  (emphasis  added). 

Thus,  as  a  result  of  the  Nineteenth  Amendment,  not 
only  were  women  guaranteed  the  right  to  vote,  but  they 
were  placed  on  the  same  basis  as  men  with  regard  to 
their  eligibility  for  election  to  office.  240  Mass.  601,  135 
N.E.  173.  Effectively,  "all  express  limitation  upon  eligi- 
bility for  office  founded  upon  sex  created  or  recognized 
by  the  Constitution  disappear(ed)."  240  Mass.  601,  135 
N.E.  at  175. 

The  logic  supporting  this  conclusion  is  most  clearly 
expressed  in  In  re  Opinion  of  the  Justices,  240  Mass. 
601,  135  N.E.  173  (1922),  written  by  the  Justices  of  the 
Supreme  Judicial  Court  of  Massachusetts  in  response  to 
questions  propounded  by  the  Senate  of  the  Common- 
wealth of  Massachusetts  concerning  the  eligibility  of 
women  to  hold  office.  Therein  the  Justices  concluded 
that  since  the  Nineteenth  Amendment  extended  suf- 
frage to  all  citizens,  "all  express  limitation  upon  eligibil- 
ity for  office  founded  upon  sex  created  or  recognized  by 
the  Constitution  disappears  *  *  *.  If  there  were  express 
prohibition  in  the  Constitution  against  the  eligiblity  for 
office,  a  quite  different  question  would  arise.  There  is 
no  express  prohibition.  The  main  support  for  such  ineli- 
gibility by  implication  is  gone  when  the  word  "male"  as 
a  limitation  upon  the  right  to  vote  is  effaced  from  the 
Constitution.  When  the  fundamental  law  is  silent  as  to 
the  qualifications  for  office,  it  commonly  is  understood 
that  electors  and  electors  alone  are  eligible/ '  240  Mass. 
601,  135  N.E.  at  175-76.  And  since  the  ratification  of  the 
Nineteenth  Amendment,  "electors"  includes  women  as 
well  as  men. 

Given  the  lack  of  merit  in  Sharrow's  argument,  it  is 
well  within  this  Court's  discretion  to  deny  Sharrow's 
motions  without  convening  a  three  judge  court.  Whelan 
v.  Cuomo,  415  F.Supp.  251  (E.D.N.Y.  1976).  See  also, 
Mitchell  v.  Donovan,  398  U.S.  427  (1972);  Young  v. 
Walker,  435  F.Supp.  1089,  1093  (M.D.  Fla.  1977). 
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Accordingly,  and  for  the  foregoing  reasons,  Sharrow's 
motions  for  a  default  judgment,  for  convening  a  three 
judge  court  and  for  injunctive  relief  are  hereby  denied. 

With  respect  to  defendant  Holtzman's  motion  to  dis- 
miss, it  is  clear  that  Sharrow  has  failed  to  "make  out  a 
'case  or  controversy'  between  himself  and  the  defendant 
within  the  meaning  of  Article  III,  and  has  failed  to 
allege  'such  a  personal  stake  in  the  outcome  of  the 
controversy'  as  to  warrant  his  invocation  of  a  federal 
court  jurisdiction  and  to  justify  exercise  of  the  court's 
remedial  powers  on  his  behalf."  422  U.S.  at  499  (cita- 
tions deleted). 

Consequently,  Sharrow  lacks  standing  to  sue  herein. 
Moreover,  in  view  of  this  Court's  discussion  of  the 
merits  of  Mr.  Sharrow's  argument,  it  is  clear  that  de- 
spite the  fact  she  is  female  Ms.  Holtzman  is  eligible  to 
hold  public  office  as  a  member  of  the  United  States 
House  of  Representatives.  Thus,  for  the  foregoing  rea- 
sons, Mr.  Sharrow  has  failed  to  state  a  claim  upon 
which  relief  can  be  granted.  Accordingly,  defendant 
Holtzman's  motion  to  dismiss  the  complaint  for  failure 
to  state  a  claim  pursuant  to  Rule  12(b)(6),  Federal  Rules 
of  Civil  Procedure,  is  hereby  granted. 

SO  ORDERED. 

D.  J.  Platt, 

United  States  District  Judge. 
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THE  WESTERN  DISTRICT  OF  LOUISIANA 

LAKE  CHARLES  DIVISION 

Criminal  No.  78-30013 

United  States  of  America 

v. 

Otto  E.  Passman 

For  the  United  States: 

Messrs. 

David  R.  Scott  and 
Michael  Cannon, 
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MEMORANDUM  OPINION  ON  DEFENDANT^  "MOTION  FOR 
EXPEDITED  PRODUCTION  OF  MATERIALS  TO  WHICH  DE- 
FENDANT IS  ENTITLED  PURSUANT  TO  BRADY  V.  MARY- 
LAND, THE  JENCKS  ACT,  FEDERAL  RULE  OF  CRIMINAL 
PROCEDURE  16,  AND  THE  FREEDOM  OF  INFORMATION 
ACT" 

The  defendant,  Otto  E.  Passman,  seeks  production  of 
ninety-five  (95)  different  types  of  documentary  material 
in  this  multi-faceted  motion  entitled  "motion  for  expe- 
dited production  of  materials  to  which  defendant  is  enti- 
tled pursuant  to  Brady  v.  Maryland,  The  Jencks  Act, 
Federal  Rule  of  Criminal  Procedure  16,  and  the  Free- 
dom of  Information  Act."  This  court  having  considered 
the  briefs  submitted  by  the  parties1  as  well  as  oral 
argument  at  the  January  5,  1979  which  granted  in  part 
and  denied  in  part  defendant's  motion.  Through  this 
unpublished  memorandum  opinion,  the  court  makes 
good  its  previous  promise  to  discuss  and  explain  its 
order. 

This  opinion  sets  forth  the  general  principles  of  law 
applicable  to  all  four  of  defendant's  discovery  theories. 
We  incorporate  by  reference  the  soon  to  be  transcribed 
colloquy  which  occured  at  the  four  hour  hearing  on  this 
motion  which  considered  each  of  defendant's  95  requests 
individually.  This  motion  is  particularly  cumbersome, 
since  defense  counsel  does  not  always  specifically  state 
under  which  theory  of  entitlement  they  are  proceeding. 

The  Jencks  Act 

Defendant  justifies  many  of  his  requests  under  the 
Jencks  Act,  18  U.S.C.  §  3500.  The  Jencks  Act  codifies 
the  right  of  a  criminal  defendant  to  have  access  to 
government  documents  useful  for  cross-examination  of 
prosecution  witnesses  announced  in  Jencks  v.  United 
States,  353  U.S.  657,  77  S.  Ct.  1007,  1  L.  Ed.  2d  1103 


1  The  court  received  the  defendant's  "memorandum  in  support  of 
defendant's  objections  to  the  court's  rulings  on  defendant's  motion 
for  expedited  production  of  materials"  on  January  13,  1979  and  has 
considered  it  in  preparing  this  memorandum  opinion. 
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(1957).  See  generally  2  C.  WRIGHT,  FEDERAL  PRAC- 
TICE AND  PROCEDURE  §  417  (1969). 

Only  those  statements  of  persons  who  have  or  will 
testify  at  trial  as  a  government  witness  need  be  pro- 
duced under  the  Jencks  Act.  A  "statement"  is  specifical- 
ly defined  as: 

(1)  a  written  statement  made  by  said  witness  and 
signed  or  otherwise  adopted  or  approved  by  him; 

(2)  a  stenographic,  mechanical,  electrical,  or  other 
recording,  or  a  transcription  thereof,  which  is  a 
substantially  verbatim  recital  of  an  oral  statement 
made  by  said  witness  and  recorded  contemporane- 
ously with  the  making  of  such  oral  statement,  or 

(3)  a  statement,  however  taken  or  recorded,  or  a 
transcription  thereof,  if  any,  made  by  said  witness 
to  a  grand  jury. 

18  U.S.C.  §  3500(e). 

Furthermore,  only  those  statements  which  relate  to 
"the  subject  matter  of  the  testimony  of  the  witness" 
need  be  produced  pursuant  to  18  U.S.C.  §  3500(b). 

Additionally,  the  statements  must  be  "in  the  posses- 
sion of  the  United  States."  The  Fifth  Circuit  in  United 
States  v.  Trevino,  556  F.  2d  1265,  1271  (5th  Cir.  1977). 
held  that  "a  'statement  *  *  *  in  the  possession  of  the 
United  States  can  only  be  read  to  mean  a  statement  in 
the  hands  of  the  federal  prosecutor."  This  holding  was 
prompted  in  part  by  the  observation  that 

Brady,  the  Jencks  Act,  and  Rule  16  are  each  and  all 
anti-withholding  provisions,  and  the  extent  to 
which  any  may  extend  to  matter  unknown  to  the 
prosecution  is  doubtful  and  must  abide  the  event 
and  case-by-case  treatment. 

Id.  at  1272.  See  also  United  States  v.  Weidman,  572  F. 
2d  1199  (7th  Cir.  1978).  The  court  recongnizes  that  in 
extraordinary  circumstances  some  governmental  units 
can  become  aligned  with  the  prosecutor  to  the  extent  of 
effectively  becoming  a  prosecutorial  agency  partially  re- 
sponsible for  building  a  case  against  the  defendant.  See, 
e.g.,  United  States  v.  Deutsch,  475  F.  2d  55  (5th  Cir. 
1975).  Therefore,  out  of  an  abundance  of  caution,  on  our 
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January  8,  1979  order  we  defined  the  phrase  "in  the 
prosecution's  possession"  to  mean  "within  the  actual 
possession  of  the  prosecution  or  readily  available  from 
another  agency  which  is  so  closely  aligned  to  this  inves- 
tigation that  it  becomes  an  arm  of  the  prosecution.' ' 

Finally,  defendant's  demands  under  the  Jencks  Act 
must  be  for  specific  documents  and  he  is  not  entitled  to 
"any  broad  or  blind  fishing  expedition  among  docu- 
ments possessed  by  the  Government  on  the  chance  that 
something  impeaching  might  turn  up."  Jencks  v.  United 
States,  supra,  353  U.S.  at  667,  77  S.  Ct.  at  1012  quoting 
Gordon  v.  United  States,  344  U.S.  414,  419,  73  S.  Ct.  369, 
373,  97  L.  Ed.  447  (1953).  See  also  United  States  v. 
Groves,  428  F.  2d  196,  199  (5th  Cir.  1970). 

Thus,  defendant's  sweeping  requests  for  documents 
within  the  possession  of  the  Department  of  Defense, 
Department  of  Agriculture,  State  Department,  Securi- 
ties and  Exchange  Commission,  Central  Intelligence 
Agency  and  the  Federal  Bureau  of  Investigation  must 
fail  under  this  and  all  other  argued  theories  of  entitle- 
ment, as  will  be  discussed  later  herein.  Put  simply,  the 
prosecution  is  not  omniscient.  To  grant  these  requests 
would  be  unreasonable,  unduly  burdensome  on  the  pros- 
ecution, and  inconsistent  with  the  present  state  of  the 
law. 

II.  Federal  Rule  of  Criminal  Procedure  16 

All  of  defendant's  requests  under  this  theory  focus  on 
that  portion  of  the  Rule  which  provides  that: 

Upon  request  of  the  defendant  the  government 
shall  permit  the  defendant  to  inspect  and  copy  or 
photograph  books,  papers,  documents,  photographs, 
tangible  objects,  buildings  or  places,  or  copies  or 
portions  thereof,  which  are  within  the  possession, 
custody  or  control  of  the  government,  and  which 
are  material  to  the  preparation  of  his  defense  or 
are  intended  for  use  by  the  government  as  evidence 
in  chief  at  the  trial,  or  were  obtained  from  or 
belong  to  the  defendant. 
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F.R.  CRIM.  PRO.  16(a)(1)(C).  Discovery  will  be  ordered 
pursuant  to  this  subdivision  only  upon  a  showing  of 
materiality  to  the  preparation  of  the  defense  and  that 
the  request  is  reasonable.  1  C.  WRIGHT,  FEDERAL 
PRACTICE  AND  PROCEDURE  §  254  (1969). 

The  standard  of  materiality  in  the  Fifth  Circuit  is  a 
stringent  one: 

Materiality  means  more  than  that  the  evidence 
in  question  bears  some  abstract  logical  relationship 
to  the  issues  in  the  case  *  *  *.  There  must  be  some 
indication  that  the  pretrial  disclosure  of  the  disput- 
ed evidence  would  have  enabled  the  defendant  sig- 
nificantly to  alter  the  quantum  of  proof  in  his 
favor.  The  extensiveness  of  the  material  which  the 
government  did  produce,  and  the  availability  of  the 
disputed  material  from  other  sources  including  the 
defendant's  own  knowledge,  must  also  be  consid- 
ered. 

United  States  v.  Ross,  511  F.  2d  757,  762-763  (5th  Cir. 
1975)  (citations  omitted).  The  reasonableness  require- 
ment enunciated  in  Ross,  id.  at  763,  also  dashes  much  of 
defendant's  pre-trial  discovery  hopes  requested  in  this 
voluminous  motion: 

To  be  reasonable,  a  request  for  documents  must  not 
be  unduly  burdensome  to  the  Government,  and, 
equally  important,  must  be  framed  in  sufficiently 
specific  terms  to  show  the  Government  what  it 
must  produce.  General  descriptions  of  the  materials 
sought  and  conclusory  arguments  as  to  their  mate- 
riality have  been  rejected  repeatedly  as  insufficient 
under  Rule  16(b). 

(Citations  omitted). 

As  in  the  Jencks  Act  context,  "fishing  expeditions''  in 
the  ostensible  name  of  Rule  16  have  been  specifically 
condemned.  E.g.,  United  States  v.  White,  450  F.  2d  264, 
268  (5th  Cir.)  cert,  denied,  405  U.S.  1072,  92  S.Ct.  1523, 
31  L.  Ed.  2d  805  (1971);  United  States  v.  Bland,  432  F.  2d 
96  (5th  Cir.);  cert,  denied,  401  U.S.  912,  91  S.  Ct.  877,  27 
L.  Ed.  2d  810  (1970). 
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Federal  Rule  of  Criminal  Procedure  16(a)  should  not 
be  read  to  include  documents  within  the  exclusive  pos- 
session, custody,  or  control  of  the  legislative  branch  of 
Government.  The  plain  meaning  of  that  section  is  that 
"government"  is  employed  in  a  prosecutorial  sense  and 
is  restricted  in  meaning  to  the  prosecutive  agencies  of 
the  executive  branch.  Common  sense  and  reason  dic- 
tates that  only  the  prosecution  uses  documents  and 
other  material  "*  *  *  as  evidence  in  chief  at  the  trial. " 
Rule  16  (a)(1)(C).  The  available  legislative  history  sup- 
ports this  judicial  assessment  of  legislative  intent: 

Rule  16  of  the  Federal  Rules  of  Criminal  Procedure 
regulates  discovery  by  the  defendant  of  evidence  in 
possession  of  the  prosecution,  and  discovery  by  the 
prosecution  of  evidence  in  possession  of  the  defend- 
ant. The  present  rule  permits  the  defendant  to 
move  the  court  to  discover  certain  material.  The 
prosecutor's  discovery  is  limited  and  is  reciprocal — 
that  is,  if  the  defendant  is  granted  discovery  of 
certain  items,  then  the  prosecution  may  move  for 
discovery  of  similar  items  under  the  defendant's 
control. 

Notes  of  Committee  on  the  Judiciary,  House  Report  No. 
94-247.  The  Fifth  Circuit  has  indeed  precisely  held  that 
the  reference  to  "Government"  in  Rule  16(a)(1)(C) 
means  "the  defendant's  adversary,  the  prosecution." 
United  States  v.  Trevino,  supra,  556  F.  2d  at  1271. 

In  the  case  at  bar  defendant's  general  assertions  of 
materiality  do  not  satisfy  the  above  standards.  "The 
kind  of  documents  discoverable  are  generally  those  that 
relate  to  the  defendant  and  the  charge  against  him,  not 
to  third  parties."  United  States  v.  Murdoch,  548  F.  2d 
599,  600  (5th  Cir.  1977). 

Defendant's  justifications  often  center  on  Tong  Sun 
Park's  relationship  with  the  Korean  government.  See, 
e.g.,  defendant's  requests  Nos.  (13),  (14),  (15),  (16),  (18), 
(20),  (21),  (31),  (33),  (35),  (41),  (64).  These  materials  are 
not  relevant  to  the  charges  outlined  in  the  indictment. 
Congressman  Passman  is  not  charged  in  the  indictment 
with  receiving  money  from  an  agent  of  foreign  govern- 
ment nor  is  he  charged  with  being  in  a  conspiracy  with 
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an  agent  of  a  foreign  government.  Thus,  the  issue  of 
whether  Tong  Sun  Park  was  or  was  not  an  agent  of  a 
foreign  government  is  irrelevant  to  the  charges  against 
Mr.  Passman  here. 

If  defendant  desires  to  impeach  Tong  Sun  Park  on 
this  collateral  agency  issue,  the  defendant  already  has 
an  arsenal  of  ammunition.  (See  Part  III  of  this  opinion). 
Thus,  even  assuming  arguendo  that  the  additional  docu- 
ments requested  by  defendant  in  his  motion  on  this 
collateral  issue  are  relevant,  they  are  cumulative.  The 
defendant's  requests  also  often  fail  to  satisfy  the  second 
prong  test  of  reasonableness. 

Sprinkled  throughout  defendant's  justifications  is  the 
assertion  that  the  requests  are  relevant  to  his  contem- 
poraneously filed  motion  to  dismiss  the  indictment 
based  on  pre-indictment  delay  and  prosecutorial  miscon- 
duct. See,  e.g.,  defendant's  requests  Nos.  (4),  (5),  (6),  (36), 
(48),  (60),  (82),  (83),  (90),  (91),  (92),  and  (93).  These  re- 
quests were  obviously  dependent  on  this  court's  disposi- 
tion of  the  motion  to  dismiss.  In  light  of  the  court's 
denial  of  both  defendant's  motion  to  dismiss  and  his 
request  for  an  evidentiary  hearing  related  thereto,  these 
requests  are  denied. 

III.  The  Brady  Doctrine 

The  United  States  Supreme  Court  in  Brady  v.  Mary- 
land, 373  U.S.  83,  104,  83  S.  Ct.  1194,  1196-1197,  10  L. 
Ed.  2d  215,  held  "that  the  suppression  by  the  prosecu- 
tion of  evidence  favorable  to  an  accused  upon  request 
violates  due  process  where  the  evidence  is  material 
either  to  guilt  or  punishment,  irrespective  of  the  good 
faith  or  bad  faith  of  the  prosecution."  Thus,  Brady  re- 
quires the  prosecution  upon  specific  request  to  disclose 
evidence  to  the  defense;  (1)  in  the  prosecution's  exclu- 
sive possession  See,  United  States  v.  Stewart,  513  F.  2d 
957,  960  (2d  Cir.  1975);  (2)  which  is  favorable  to  the 
defendant;  and  (3)  material  either  to  guilt  or  punish- 
ment. 

In  United  States  v.  Agurs,  427  U.S.  97,  96  S.  Ct.  2392, 
49  L.Ed.  2d  342  (1976),  the  Court  refined  the  materiality 
requirement    announced    in   Brady.    If   the    defendant 


43-774   0-79-21 


312 

makes  a  general  pre-trial  request  then  the  minimum 
standard  of  materiality  is  whether  that  evidence  in  the 
context  of  the  entire  record  creates  a  reasonable  doubt 
of  defendant's  guilt  which  did  not  otherwise  exist.  Id.  at 
112.  If  the  defendant  makes  a  pretrial  request  for  specif- 
ic evidence,  the  minimum  standard  of  materiality  be- 
comes whether  that  evidence  might  affect  the  outcome 
of  the  trial.  Id.  at  104.  The  Fifth  Circuit  after  the  rendi- 
tion of  Agurs  announced  an  even  stricter  standard  of 
minimal  materiality  for  purely  impeaching  evidence, 
one  which  requires  the  defendant  to  demonstrate  that 
the  undisclosed  evidence  probably  would  have  resulted 
in  an  acquittal.  United  States  v.  Anderson,  574  F.  2d 
1347,  1354  (5th  Cir.  1978);  Garrison  v.  Maggio,  540  F.  2d 
1271,  1274  (5th  Cir.  1976). 

The  defendant  is  not  automatically  entitled  under  a 
Brady  theory  to  disclosure  of  a  Jencks  Act  statement 
prior  to  the  direct  testimony  of  the  Government's  wit- 
ness. United  States  v.  Harris,  458  F.  2d  670,  676  (5th  Cir. 
1972). 

The  Brady  fairness  doctrine  does  not  require  the  pros- 
ecution to  disclose  impeachment  evidence  which  is 
"merely  reptitious,  cumulative,  or  embellishing  of  facts 
otherwise  known  to  the  defense."  United  States  v. 
Agurs,  supra,  427  U.S.  at  109,  n.  16  quoting  Giles  v. 
Mayland,  386  U.S.  66,  98  (1967)  (Fortas,  J.  concurring). 

Thus,  the  standard  to  be  applied  here  in  disposing  of 
defense  requests  for  impeachment  material  of  Tong  Sun 
Park,  a  significant  Government  witness,  is  whether  that 
evidence  would  tend  to  impeach  him  in  a  non-cumula- 
tive, material,  and  substantial  way  with  respect  to  the 
charges  in  the  indictment.  The  Government  under  the 
dictates  of  Brady  has  already  provided  the  defense  with 
a  substantial  volume  of  evidence  which  could  be  used  to 
attempt  to  impeach  Tong  Sun  Park's  credibility:  (1)  the 
agreements  between  the  Department  of  Justice  and  the 
Republic  of  Korea  and  Tong  Sun  Park;  (2)  Tong  Sun 
Park's  Seoul,  Korea  testimony  of  January  1978  consist- 
ing of  1800  pages;  (3)  two  different  statements  by  Tong 
Sun  Park  in  1977  that  he  paid  Congressman  Passman 
money  during  the  pertinent  time  period  of  the  indict- 
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ment;  and  (4)  a  copy  of  the  document  marked  "TS 
Report/'  All  or  part  of  a  Department  of  Justice  memo- 
randa of  an  interview  with  Park  on  September  17,  1976 
will  soon  be  delivered  to  the  defense.2 

Before  abandoning  our  discussion  of  Brady,  we  invoke 
the  particularly  fitting  caveat  that 

there  is  a  significant  practical  difference  between 
the  pretrial  decision  of  the  prosecutor  and  the  post- 
trial  decision  of  the  judge.  Because  we  are  dealing 
with  an  inevitably  imprecise  standard,  and  because 
the  significance  of  an  item  of  evidence  can  seldom 
be  predicted  accurately  until  the  entire  record  is 
complete,  the  prudent  prosecutor  will  resolve  doubt- 
ful questions  in  favor  of  disclosure.  But  to  reiterate 
a  critical  point,  the  prosecutor  will  not  have  violat- 
ed his  constitutional  duty  of  disclosure  unless  his 
omission  is  of  sufficient  significance  to  result  in  the 
denial  of  the  defendant's  right  to  a  fair  trial. 

United  States  v.  Agurs,  supra,  427  U.S.  at  108. 

The  Government  assures  the  defendant  and  us  that  it 
is  "not  aware  of  any  other  Brady  material  in  [its]  pos- 
session at  the  present  time.  The  Government  is  aware 
of  its  continuing  duty  to  disclose  Brady  material  should 
it  come  to  [its]  attention.  The  Government  is  not  re- 
quired, however,  to  do  the  defendant's  investigation  for 
him."3  Government's  Response  in  Opposition,  p.  10. 


2  The  Government  submitted  this  material  to  the  court  at  the 
January  5,  1979  hearing.  The  court  is  presently  considering  in 
camera  the  Government's  request  to  excise  portions  of  this  memo- 
randa. 

3  The  court  to  date  has  been  favorably  impressed  with  the  pros- 
ecution's fulfillment  of  its  discovery  obligations.  See,  e.g.,  Tr.  Octo- 
ber 20,  1978  p.  111-114. 

For  instance,  the  government  voluntarily  agreed  to  furnish 
much  of  the  requested  information  sought  by  defendant's  July  14, 
1978  lengthy  bill  of  particulars  in  the  name  of  pre-trial  discovery. 
(Tr.  September  7,  1978,  p.  44-45).  The  function  of  a  bill  of  particu- 
lars is  to  provide  the  defendant  with  details  of  the  charges  against 
him  if  this  is  necessary  in  order  to  prepare  his  defense  and  to  avoid 
prejudicial  surprise  at  trial.  Under  the  prevailing  bill  of  particulars 
jurisprudence  the  goverment  voluntarily  produced  much  informa- 
tion it  was  not  legally  required  to  provide  See,  e.g.,  Tr.  October  20, 
1978,  p.  111-114. 
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IV.  Freedom  of  Information  Act 

The  alleged  Freedom  of  Information  Act  (5  U.S.C. 
§  552)  justification  for  the  requested  materials  is  easily 
rejected.  It  is  clear  that  the  defendant  has  no  supple- 
mental discovery  rights  under  the  Freedom  of  Informa- 
tion Act  superseding  the  relevancy  and  materiality  re- 
quirements of  discovery  law  under  the  Federal  Rules  of 
Criminal  Procedure.  The  Fifth  Circuit  in  United  States 
v.  Murdoch,  supra,  548  U.S.  at  602,  unequivocally  stated: 

We  hold  that  the  discovery  provisions  of  the  Feder- 
al Rules  of  Criminal  Procedure  and  FOIA  provide 
two  independent  schemes  for  obtaining  information 
through  the  judicial  process.  Although  information 
obtained  through  the  FOIA  may  be  useful  in  a 
criminal  trial,  we  find  that  the  FOIA  was  not  in- 
tended as  a  device  to  delay  ongoing  litigation  or  to 
enlarge  the  scope  of  discovery  beyond  that  already 
provided  by  the  Federal  Rules  of  Criminal  Proce- 
dure. 

Concluding  Remarks 

The  court,  in  making  these  and  other  pre-trial  dispo- 
sitions, has  recognized  the  special  needs  of  this  particu- 
lar defendant  in  protecting  his  constitutional  rights  as 
it  would  for  any  other  defendant  similarly  situated.4  See 
generally  United  States  v.  Passman,  455  F.  Supp.  794 
(D.D.C.  1978)  (Parker,  J.).  For  instance,  our  pre-trial 
order  issued  January  5,  1979  states  in  pertinent  part: 

Any  additional  JENCKS,  BRADY,  and  RULE  16 
materials,  that  have  not  already  been  delivered  to 
the  defendant  or  that  have  not  been  covered  by  this 
pre-trial  order  above  and  are  found  to  be  JENCKS, 
BRADY,  or  RULE  16  materials  at  the  hearing  in 
Lake  Charles  on  January  5,  1979  shall  be  mailed  to 
counsel  for  the  defense  on  or  before  January  19, 
1979. 

This  discretionarily  early  production  (an  unprecedented 
two  months  before  trial)  of  Jencks  material  will  un- 


4  See,  e.g.  Tr.  September  7,  1978,  p.  38;  Tr.  October  20,  1978,  pp. 
101-102,  121. 
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doubtedly  help  to  insure  Mr.  Passman  a  fair  trial.  The 
entire  citizenry  of  the  United  States  has  an  interest  in 
having  this  case  fairly  and  expeditiously  tried  and  the 
truth  revealed.  Having  disposed  of  this  pre-trial  motion, 
we  move  one  step  closer  toward  that  end. 

THUS  DONE  AND  SIGNED  in  Chambers  at  Lake 
Charles,  Louisiana,  this  18th  day  of  January,  1979. 

Earl  E.  Veron, 
United  States  District  Judge. 


In  the  United  States  District  Court  for  the  Northern 
District  of  Georgia,  Atlanta  Division 

Civil  Action  No.  C78-1375A 

Charles  E.  Littlejohn,  plaintiff, 

v. 

Herman  E.  Talmadge  and  the  United  States  Senate, 

defendants. 

Memorandum 

Plaintiff  Charles  E.  Littlejohn,  a  citizen  of  Georgia, 
brings  this  action  against  Senator  Herman  E.  Talmadge 
and  the  United  States  Senate  alleging  that  the  Senator 
holds  office  in  violation  of  the  Constitution.  Count  I  of 
the  complaint  alleges  that  Senator  Talmadge  is  guilty  of 
unspecified  financial  improprieties  and  other  unethical 
conduct.  Plaintiff  contends  that  these  actions  constitute 
"rebellion"  and  that  Section  3  of  the  Fourteenth 
Amendment  therefore  disqualifies  defendant  Talmadge 
from  holding  office.  Plaintiff  further  complains  that  the 
Senate  Ethics  Committee  may  not  properly  investigate, 
report,  and  act  upon  the  allegations  made  against  de- 
fendant Talmadge.  This  predicted  failure  of  the  Senate, 
it  is  alleged,  will  violate  the  Senate's  duty  under  Article 
I,  Section  5,  and  will  abridge  plaintiffs  right  guaranteed 
by  Article  I,  Section  3,  to  be  represented  by  elected 
senators.  As  relief,  plaintiff  prays: 

(1)  That  the  Senate  be  enjoined  from  legislative 
activity  "in  which  the  affairs  of  the  plaintiff  are 
affected"  so  long  as  defendant  Talmadge  remains  a 
member  of  that  body. 

(2)  That  defendant  Talmadge  be  enjoined  from 
acting  as  a  senator  with  regard  to  any  transaction 
affecting  the  plaintiff. 

(317) 
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(3)  That  the  court  appoint  an  independent  body  to 
investigate  defendant  Talmadge. 

Count  II  of  the  complaint  alleges,  in  effect,  that  de- 
fendant Talmadge  has  influenced  the  course  of  legisla- 
tion for  his  personal  profit.  This  alleged  pattern  of  cor- 
ruption, the  complaint  asserts,  has  injured  plaintiff  by 
increasing  federal  spending  and  the  rate  of  inflation.  As 
relief  under  Count  II,  plaintiff  demands  a  pro  rata 
rebate  of  all  monies  illegally  obtained  by  defendant  Tal- 
madge and  compensatory  damages  of  $10,001  for  infla- 
tion and  the  mental  suffering  caused  plaintiff  by  de- 
fendant Talmadge's  alleged  acts  and  the  failure  of  the 
Senate  timely  to  discipline  him. 

This  ambitious  complaint  meets  at  the  outset  the  bar 
of  sovereign  immunity.  It  is  axiomatic  that  the  United 
States  cannot  be  sued  without  its  consent.  Blaze  v. 
Moon,  440  F.2d  1348  (5th  Cir.  1971).  Waiver  of  that 
immunity  must  be  explicit;  the  courts  will  not  imply 
exceptions.  Stanton  v.  United  States,  434  F.2d  1273  (5th 
Cir.  1970).  The  doctrine  of  soverign  immunity  applies  to 
suits  against  not  only  the  United  States  eo  nomine  but 
also  governmental  agencies.  Only  those  agencies  may  be 
sued  which  Congress  has  authorized  to  be  sued  eo 
nomine.  Blackmar  v.  Guerre,  342  U.S.  513,  515  (1952).  A 
fortiori  Congress  (or  the  Senate  and  House  of  Repre- 
sentatives separately)  enjoys  soverign  immunity.  Keen 
v.  Congress  of  the  United  States,  467  F.2d  952  (5th  Cir. 
1972).  The  motion  to  dismiss  by  the  United  States 
Senate  must  therefore  be  granted. 

Defendant  Talmadge  also  enjoys  immunity,  although 
it  derives  from  a  different  source.  The  Speech  and 
Debate  Clause,  Article  I,  Section  6,  of  the  Constitution 
provides: 

[F]or  any  Speech  or  Debate  in  either  House,  they 
[Senators  or  Representatives]  shall  not  be  ques- 
tioned in  any  other  place. 

The  Supreme  Court  has  repeatedly  indicated  that  the 
provision  is  to  be  read  broadly.  United  States  v.  John- 
son, 383  U.S.  169  (1966);  Kilbourn  v.  Thompson,  103  U.S. 
168  (1880).  The  Clause  does  not  extend  beyond  the  legis- 
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lative  sphere.  But  it  does  reach  those  legislative  acts 
that  are  "an  integral  part  of  the  deliberative  and  com- 
municative processes  by  which  Members  participate  in 
committee  and  House  proceedings  with  respect  to  the 
consideration  and  passage  or  rejection  of  proposed  legis- 
lation or  with  respect  to  other  matters  which  the  Con- 
stitution places  within  the  jurisdiction  of  either  House/' 
Gravel  v.  United  States,  408  U.S.  606,  625  (1972).  The 
application  of  that  standard  to  plaintiffs  allegations, 
however,  is  made  somewhat  difficult  by  their  ambiguity. 
In  his  response  to  defendant  Talmadge's  motion  to  dis- 
miss, plaintiff  charges  him,  among  other  things,  with 
receiving  bribes.  It  is  now  settled  that  "[t]aking  a  bribe 
is  *  *  *  no  part  of  the  legislative  process  or  function/' 
United  States  v.  Brewster,  408  U.S.  501,  526  (1972).  Yet 
it  is  a  truism  that  crimes  are  always  prosecuted  by  the 
government  and  not  by  private  complaints.  Connecticut 
Action  Now,  Inc.  v.  Roberts  Plating  Co.,  457  F.2d  81  (2d 
Cir.  1972).  To  read  the  complaint  as  an  attempt  by 
plaintiff  to  stand  in  the  shoes  of  the  public  prosecutor  is 
to  invoke  a  mandatory  rule  of  dismissal.  The  complaint 
may  be  read  more  generally,  however,  to  allege  that 
plaintiff  has  been  injured  by  legislative  action  spon- 
sored or  supported  by  defendant  Talmadge  for  illicit 
reasons.  This  reading  is  consistent  with  the  relief  de- 
manded by  plaintiff,  which  is  that  defendant  Talmadge 
be  enjoined  from  any  legislative  activity  affecting  plain- 
tiff. But  this  demand  unmistakably  demonstrates  that 
plaintiff  is  raising  a  challenge  to  matters  within  the 
sphere  of  legitimate  legislative  activity.  As  the  Supreme 
Court  emphasized  in  United  States  v.  Johnson,  383  U.S., 
at  183,  "the  motives  or  intentions  of  members  of  either 
House  cannot  be  inquired  into  by  criminal  proceedings 
with  respect  to  anything  they  may  do  or  say  in  the 
House."  Quoting  Ex  parte  Wason,  L.R.  4  Q.B.  573  (1869). 
That  proscription  applies  equally  to  private  civil  ac- 
tions. Eastland  v.  United  States  Servicemen's  Fund,  421 
U.S.  491,  503  (1975).  Plaintiffs  allegations  of  conflict  of 
interest  authorize  no  exception  to  the  immunity  pro- 
vided by  the  Speech  and  Debate  Clause.  On  the  con- 
trary, it  is  allegations  such  as  these  that  the  Clause  is 
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meant  to  frustrate  in  the  interests  of  legislative  inde- 
pendence. As  Justice  Frankfurter  argued  for  the  Court 
in  Tenney  v.  Brandhove,  341  U.S.  367,  378  (1951), 

In  times  of  political  passion,  dishonest  or  vindictive 
motives  are  readily  attributed  to  legislative  conduct 
and  as  readily  believed.  Courts  are  not  the  place  for 
such  controversies.  - 

That  widom  dictates  that  defendant's  Talmadge's 
motion  to  dismiss  be  granted. 

Even  if  defendants  were  not  entitled  to  immunity, 
this  action  would  still  have  to  be  dismissed.  The  princi- 
pal thrust  of  Count  I  is  that  plaintiff  can  expect  no 
relief  from  the  investigation  of  defendant  Talmadge 
presently  being  conducted  by  the  Senate  Ethics  Com- 
mittee because  that  investigation  is  '  'self-serving/ '  But 
because  that  investigation  has  not  been  completed, 
Count  I  of  the  complaint  is  premature,  it  follows  from 
the  constitutional  provision  that  the  judicial  power  ex- 
tends only  to  actual  "cases"  and  "controversies"  that 
the  federal  courts  will  not  render  advisory  opinions. 
United  Public  Workers  v.  Mitchell,  330  U.S.  75  (1947); 
Hayburn's  Case,  2  Dall.  409  (1972).  Whatever  injury 
plaintiff  may  suffer  from  the  failure  of  the  Senate  to 
discipline  defendant  Talmadge  is  purely  hypothetical 
since  the  Senate  has  not  yet  so  "failed."  Count  I  is 
therefore  due  to  be  dismissed  because  it  is  not  ripe  for 
adjudication. 

The  complaint  also  stands  to  be  dismissed,  both  as  to 
Counts  I  and  II,  whether  plaintiff  sues  as  a  citizen  or  a 
taxpayer,  because  he  lacks  standing.  As  Article  III  re- 
stricts the  federal  judicial  power  to  actual  controversies, 
it  requires  that  the  complainant  allege  "such  a  personal 
stake  in  the  outcome  of  the  controversy  as  to  assure 
that  concrete  adverseness  which  sharpens  the  presenta- 
tion of  issues."  As  the  Supreme  Court  said  in  Baker  v. 
Carr,  369  U.S.  186,  204(1962),  "This  is  the  gist  of  the 
question  of  standing."  It  is  not  sufficient  that  a  litigant 
be  willing  to  assume  an  adversary  role  or  that  he  have 
a  serious  interest  in  the  problem  asserted.  Sierra  Club 
v.  Morton,  405  U.S.  727  (1972).  The  requirement  is 
"injury  in  fact."  Association  of  Data  Processing  Service 
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Organization,  Inc.  v.  Camp,  397  U.S.  150,  152  (1970).  The 
law  is  clear  and  emphatic  that  abstract  injury  is  not 
enough.  Allegations  such  as  those  here  that  constitu- 
tional duties  have  not  been  observed  present  just  such  a 
claim  of  abstract  injury,  shared  generally  by  all  citizens. 
Likewise  the  claim  that  the  allegedly  corrupt  influence 
of  defendant  Talmadge  has  resulted  in  increased  federal 
spending  an  accelerated  inflation  describes  an  injury 
common  to  all  members  of  the  public.  In  Flast  v.  Cohen, 
392  U.S.  83  (1968),  the  court  refused  to  recognize  such 
' 'generalized  grievances"  as  a  basis  for  taxpayer  stand- 
ing. In  Schlesinger  v.  Reservists  to  Stop  the  War,  418 
U.S.  208  (1974),  it  reached  the  same  conclusion  regard- 
ing a  citizen's  standing  pursuant  to  a  claim  of  general- 
ized injury. 

A  more  specific  application  of  the  Flast  v.  Cohen  test 
only  further  indicates  how  far  outside  the  orbit  of  Arti- 
cle III  is  this  complaint.  First,  plaintiff  challenges  as 
unconstitutional  more  than  exercises  of  congressional 
power  under  the  taxing  and  spending  clause;  he  chal- 
lenges the  Senate's  failure  to  act  under  Article  I,  Sec- 
tion 5.  And  second,  as  to  the  exercise  of  power  under 
Article  I,  Section  8,  plaintiff  completely  fails  to  estab- 
lish a  nexus  between  his  status  as  taxpayer  and  the 
constitutional  infringement  alleged.  Plaintiff  fails  to 
allege,  as  he  must  under  Flast  v.  Cohen,  that  the  chal- 
lenged enactment  exceeds  specific  constitutional  limita- 
tions. Rather  plaintiff  contends  that  unspecified  legisla- 
tion may  have  been  tainted  by  improper  motive.  This 
contention  is  an  insufficient  predicate  for  standing 
under  any  recognized  constitutional  theory.  The  com- 
plaint must  therefore  be  dismissed. 

A  strict  interpretation  of  standing  is  of  special  impor- 
tance "when  the  relief  sought  produces  a  confrontation 
with  one  of  the  coordinate  branches  of  the  Govern- 
ment." Schlesinger  v.  Reservists  to  Stop  the  War,  418 
U.S.,  at  222.  That  is  the  case  here  where  plaintiff  asks 
the  Court  to  enjoin  much  of  the  legislative  activity  of 
the  Senate  and  one  of  its  members.  Even  if  the  require- 
ment of  standing  could  be  relaxed,  however,  this  action 
would  have  to  be  dismissed  as  nonjusticiable  because  it 
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squarely  presents  a  "political  question."  In  elucidating 
that  doctrine,  the  Supreme  Court  in  Baker  v.  Carr,  369 
U.S.,  at  217,  stated  that  the  key  criterion  is  "a  textually 
demonstrable  constitutional  commitment  of  the  issue  to 
a  coordinate  political  department."  The  task  of  investi- 
gating and  disciplining  a  member  of  the  Senate,  which 
plaintiff  petitions  this  Court  to  undertake,  is  just  so 
committed  by  Article  I,  §  5: 

Each  House  may  determine  the  Rules  of  its  pro- 
ceedings, punish  its  Members  for  disorderly  behav- 
ior, and  with  the  Concurrence  of  two-thirds,  expel  a 
Member. 

Therefore  an  order  will  be  entered  granting  the  motions 
to  dismiss  of  the  defendants. 

Done,  this  the  10th  day  of  January,  1979. 

Frank  M.  Johnson, 
United  States  District  Judge. 


In  the  United  States  District  Court  for  the  Northern 
District  of  Georgia,  Atlanta  Division 

Civil  Action  No.  C-78-1375A 

Charles  E.  Littlejohn,  plaintiff, 

v. 

Herman  E.  Talmadge  and  The  United  States  Senate, 

defendants. 

Order 

Upon  consideration  of  the  memorandum  made  and 
entered  herein  this  date,  and  pursuant  thereto,  it  is 
ORDERED  that  the  motions  to  dismiss  filed  herein  Oc- 
tober 3,  1978,  and  October  17,  1978,  by  the  defendants 
Herman  E.  Talmadge  and  the  United  States  Senate, 
respectively,  be  and  are  hereby  granted. 

Done,  this  the  10th  day  of  January,  1979. 

Frank  M.  Johnson, 
United  States  District  Judge. 
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United  States  District  Court  for  the  District  of 
Columbia 

Criminal  Nos.  78-543  78-561 

United  States  of  America 

v. 

Daniel  J.  Flood 

Memorandum-Order 

The  Court  set  for  hearing  on  January  2,  1979,  motions 
previously  filed  by  the  defendant  as  well  as  a  motion  to 
quash  filed  by  the  Government  with  respect  to  subpoe- 
nas served  on  the  following  witnesses:  John  M.  Dowd, 
formerly  Chief  of  the  Organized  Crime  Strike  Force, 
Department  of  Justice;  Allan  Lieberman,  formerly  As- 
sistant United  States  Attorney,  Eastern  District  of 
Pennsylvania;  John  Flannery,  Assistant  United  States 
Attorney,  Southern  District  of  New  York;  and  Sal  Cog- 
netti,  Assistant  United  States  Attorney,  Middle  District 
of  Pennsylvania.  The  Court  considered  the  motions  to- 
gether with  memoranda  of  points  and  authorities  in 
support  thereof  and  in  opposition  thereto,  and  heard 
counsel  in  open  Court  from  approximately  10:00  A.M. 
until  after  6:00  P.M.  Upon  consideration  thereof,  the 
Court  makes  the  following  rulings: 

I.  The  California  Indictment 

Defendant  has  moved  to  dismiss  the  indictment  re- 
turned in  the  Central  District  of  California  in  Criminal 
No.  78-561  on  three  grounds.  First,  defendant  claims 
that  the  indictment  should  he  dismissed  because  he  was 
not  given  a  " target  warning"  before  he  was  called  to 
testify  before  the  Los  Angeles  Grand  Jury  in  1977. 
Second,  defendant  argues  that  each  of  the  three  perjury 
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counts  of  the  indictment  must  fail  because  in  each  in- 
stance defendant  Flood  was  speaking  the  literal  truth. 
Finally,  defendant  argues  that  his  testimony  was  not 
material,  and  therefore  cannot  be  the  subject  of  a  perju- 
ry charge  under  18  U.S.C.  §  1623. 

The  Court  concludes  that  defendant's  position  is  with- 
out merit.  The  Supreme  Court  has  held  that  it  is  not 
necessary  in  addition  to  the  Miranda  warning  to  fur- 
ther warn  a  person  called  to  testify  before  a  grand  jury 
that  he  is  a  potential  defendant.  United  States  v.  Wash- 
ington, 431  U.S.  181  (1977).  In  Washington,  the  Court 
specifically  noted  that,  "It  is  firmly  settled  that  the 
prospect  of  being  indicted  does  not  entitle  a  witness  to 
commit  perjury.  *  *  *"  Id.  at  189.  Moreover,  in  the 
instant  case,  the  Court  concludes  that  defendant  Flood 
was  not  a  target  of  the  Los  Angeles  Grand  Jury  and 
therefore  no  '  'target  warning' '  was  appropriate.  The  de- 
fendant, it  should  be  noted,  was  advised  of  his  constitu- 
tional rights  before  he  testified. 

In  challenging  the  perjury  counts  on  the  basis  of  their 
literal  truth,  defendant  relies  on  Bronston  v.  United 
States,  409  U.S.  352  (1972).  In  Bronston,  the  Supreme 
Court  held  that  a  nonresponsive  answer,  which  was 
literally  true,  could  not  be  the  basis  for  a  prosecution 
for  perjury.  Although  it  is  possible  that  Bronston  could 
be  interpreted  to  mean  that  any  answer  that  is  literally 
true  may  not  support  an  indictment  for  perjury,  see, 
e.g.,  United  States  v.  Cook,  489  F.2d  286  (9th  Cir.  1973), 
the  Court  of  Appeals  for  this  Circuit  has  rejected  that 
interpretation.  In  United  States  v.  Chapin,  515  F.2d 
1274  (D.C.  Cir.  1975),  the  Court  stated: 

In  Bronston,  the  Court  dealt  with  a  statement  liter- 
ally true  but  unresponsive  to  the  question  asked. 
The  Court  explicitly  considred  only  the  problem 
posed  by  a  declarative  statement  which  was  true  no 
matter  what  the  question  might  have  meant,  and 
did  not  consider  the  effect  of  any  possible  vagueness 
of  the  question.  Bronston  does  not  deal  with  the 
situation  where  a  defendant  has  given  a  "yes  or  no" 
answer,  the  truth  of  which  can  only  be  ascertained 
in  the  context  of  the  question  posed. 
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Id.  at  1280  (citation  omitted).  The  Court  held  that  both 
indictment  and  conviction  would  be  supported  by  the 
possibility  that  the  defendant  understood  he  was  an- 
swering falsely  according  to  his  interpretation  of  the 
question. 

In  conclusion,  the  Court  also  finds  that  the  questions 
asked  Mr.  Flood  were  about  matters  material  either  to 
the  trial  of  Mr.  Elko  or  to  the  investigations  of  the  Los 
Angeles  Grand  Jury.  The  question  asked  of  Mr.  Flood  at 
the  trial  was  clearly  material  as  to  the  guilt  or  inno- 
cence of  Mr.  Elko.  As  to  the  other  questions,  the  test  of 
materiality  is  whether  the  defendant's  false  answers 
impeded  or  influenced  the  investigations  of  the  Grand 
Jury.  See  United  States  v.  Cohn,  452  F.2d  881  (2d  Cir. 
1971).  That  test  has  been  met  clearly  in  this  case.  Ac- 
cordingly, defendant's  motion  to  dismiss  the  indictment 
in  Criminal  No.  78-561,  the  indictment  returned  in  Cali- 
fornia, will  be  denied. 

II.  The  Motion  for  Continuance 

The  motion  pressed  most  strenuously  by  the  defense 
was  its  motion  for  a  continuance  until  the  Supreme 
Court  decides  the  case  of  United  States  v.  Helstoski,  570 
F.2d  511  (3d  Cir.  1977),  cert,  granted,  47  U.S.L.W.  3401 
(U.S.  Dec.  12,  1978)  (No.  78-546).  Since  certiorari  was 
granted  very  recently,  it  is  unlikely  that  a  decision  will 
be  reached  on  this  case  during  the  current  term.  While 
the  decision  could  alter  the  ruling  stated  by  the  Su- 
preme Court  in  United  States  v.  Brewster,  408  U.S.  501 
(1972),  in  the  Court's  view  it  would  be  unwise  to  contin- 
ue this  case  indefinitely  on  the  assumption  that  the 
ruling  by  the  Supreme  Court  in  the  Brewster  case  is  no 
longer  the  law.  The  Court  denies  the  motion  for  con- 
tinuance on  this  ground.  Alternatively,  the  defendant 
takes  the  position  that  he  is  without  certain  materials 
important  to  the  defense  and  which  should  have  been 
received  from  the  Government  by  way  of  discovery.  The 
principal  item  on  which  defendant  relies  is  certain  bank 
records  of  Stephen  Elko  and  Patricia  Brislin  in  banks 
located  in  the  Middle  District  of  Pennsylvania.  Shortly 
after  the  return  of  this  indictment  the  Government 


328 

gave  the  defendant  an  FBI  summary  and  analysis  of  the 
transactions  of  these  two  persons  one  of  whom  was  the 
former  Administrative  Assistant  of  the  defendant  and 
the  other  a  codefendant  of  Mr.  Elko  in  a  prosecution 
resulting  from  an  indictment  returned  in  the  Central 
District  of  California  concerning  transactions  having  a 
relationship  to  certain  activities  of  Elko  and  Brislin 
during  the  time  Elko  was  employed  by  the  defendant.  It 
appears  that  defendant  wishes  to  have  all  the  deposit 
slips  of  Elko  and  Brislin  for  the  accounts  in  question  for 
the  period  specified  in  the  subpoenas.  It  is  noted  that 
the  Court  signed  an  order  for  these  subpoenas  duces 
tecum  on  or  about  the  19th  of  December,  1978.  This 
Order  was  placed  in  the  hands  of  the  United  States 
Marshal  for  service  some  days  later.  Defense  counsel 
requested  that  the  date  for  response  to  the  subpoenas  be 
changed  from  the  21st  to  the  29th.  This  delay  may  well 
have  added  to  the  problem  with  which  defendant  now 
contends  he  is  confronted.  The  Court  was  told  by  coun- 
sel on  January  2nd  that  the  materials  requested  had 
not  all  been  furnished  and  that  his  efforts  to  compare 
deposits  to  the  Elko  and  Brislin  accounts  with  the  al- 
leged receipt  of  bribes  charged  in  the  indictment  has 
not  been  completed.  Both  the  Court  and  the  United 
States  Attorney  offered  to  assist  counsel  in  getting  the 
remaining  materials  sought  from  the  Pennsylvania 
bank  accounts.  In  checking  into  the  matter  following 
the  receipt  of  a  communication  from  the  defendant 
dated  January  3,  1979,  the  Court  was  advised  by  the 
United  States  Attorney  that  the  Court's  request  for  ex- 
pedition had  been  made  known  to  the  banks  concerned 
by  the  United  States  Attorney  of  the  Middle  District  of 
Pennsylvania,  Mr.  Cognetti,  and  that  he  was  actively 
working  on  the  matter  at  this  time.  It  thus  appears  that 
reasonable  efforts  are  being  made  to  furnish  the  defend- 
ant with  the  material  his  counsel  seeks  on  an  expedited 
basis.  The  motion  for  continuance  on  this  ground  is 
denied. 
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With  respect  to  other  discovery  items  and  items 
sought  in  the  Bill  of  Particulars  by  the  defense,  it  fur- 
ther appears  that  much  of  the  material  sought  by  the 
defense  has  been  furnished.  The  Court's  notes  reflect 
the  following:  In  defense  counsel's  November  8th  letter 
requesting  discovery.  Elko  documents  were  sought.  All 
have  been  furnished.  With  respect  to  grand  jury  min- 
utes, those  grand  jury  minutes  which  reflect  the  testi- 
mony of  witnesses  to  be  called  by  the  Government  will 
be  furnished  on  the  8th  of  January.  Grand  jury  minutes 
sought  for  the  reason  that  they  may  reflect  testimony 
in  violation  of  Speech  or  Debate  limitations  are,  under 
the  Court's  view  of  United  States  v.  Calandra,  414  U.S. 
338  (1974);  United  States  v.  Brewster,  408  U.S.  501  (1972); 
United  States  v.  Johnson,  383  U.S.  169  (1966);  and 
United  States  v.  Costello,  350  U.S.  359  (1956),  not  mate- 
rial to  the  issue  to  be  tried  under  this  indictment.  Ac- 
cordingly, that  request  is  denied. 

Alleged  Brady  material  respecting  the  whereabouts  of 
Deryl  Fleming,  who  may  be  called  as  a  Government 
witness,  at  the  time  material  to  certain  counts  of  this 
indictment  will  be  furnished  to  the  extent  that  it  exists. 

With  respect  to  Rabbi  Pinter,  who  is  expected  to  be 
called  as  a  Government  witness  in  this  case,  defense 
counsel  pointed  out  that  diaries  of  the  Rabbi  for  16  of  24 
months  were  missing.  The  Government  represented 
that  it  had  furnished  all  the  diaries  in  its  possession 
and  was  continuing  its  efforts  to  have  the  Rabbi  locate 
any  additional  diaries.  Such  compliance  is  all  that  may 
be  expected;  that  is  to  say,  the  furnishing  of  those  dia- 
ries which  are  available. 

The  financial  records  of  the  witness  Fleming,  expect- 
ed to  be  called  by  the  Government,  to  the  extent  that 
the  Government  does  have  such  records,  will  be  turned 
over  to  the  defense  on  January  8,  1979.  Similarly,  with 
respect  to  tax  returns  of  the  witness  Elko  and  the  wit- 
ness Peters,  both  of  whom  are  expected  to  be  called  as 
Government  witnesses,  the  Court  orders  that  to  the 
extent  that  the  Government  has  possession  of  tax  re- 
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turns  of  these  two  witnesses,  they  will,  on  January  8th, 
be  made  available  to  the  defense. 

Request  was  made  for  information  deleted  from  cer- 
tain records  of  the  Economic  Development  Administra- 
tion relating  to  the  witness  Elko.  The  Court  will  not 
require  the  Department  of  Commerce  to  furnish  any 
additional  information  inasmuch  as  such  information 
would  be  cumulative  in  view  of  other  impeaching  mate- 
rial relating  to  the  witness  Elko  which  has  already  been 
furnished.  Moreover,  the  information  relates  to  a  period 
more  than  12  years  ago  and  therefore  is  stale  and  un- 
likely to  produce  evidence  of  probative  value  at  trial. 

Defendant  has  also  requested  agreements  between  the 
Government  and  the  witness  Elko  regarding  Elko's  im- 
munity from  prosecution.  The  Government  has  repre- 
sented that  any  such  agreements  relate  solely  to  formal 
use  immunity  and  that  all  such  agreements  which  have 
been  finalized  have  been  turned  over  to  defendant.  Sim- 
ilarly, statements  of  Patricia  Brislin,  requested  by  de- 
fendant under  Brady,  will  be  turned  over  to  defendant 
on  January  8th.  Defendant's  requests  for  documents  re- 
flecting the  whereabouts  at  various  times  of  Mr.  Flood 
as  well  as  his  request  for  information  about  the  purpose 
and  title  of  various  grand  jury  proceedings  have  also 
been  satisfied.  The  Court  finds,  however,  that  defend- 
ant's request  for  presentence  reports  of  Mr.  Elko  or 
other  Government  witnesses  is  unreasonable  and  will 
therefore  be  denied. 

The  Court  will  also  deny  the  request  for  Department 
of  Justice  policies  and  guidelines  relating  to,  inter  alia, 
target  warnings,  venue,  and  immunity  because  such 
policies  and  guidelines,  insofar  as  they  exist,  have  al- 
ready been  turned  over  to  the  defendant.  Furthermore, 
the  Government  has  represented  that  certain  of  these 
guidelines  were  not  in  existence  at  the  time  relevant. 
The  Government  has  also  represented  that  there  are 
currently  no  Government  witnesses  who  are  the  subject 
of  investigation  or  indictment  and,  therefore,  defend- 
ant's request  for  such  information  has  also,  in  that 
respect,  been  satisfied. 
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The  statement  of  one  Mr.  Weisheimer  was  requested 
by  the  defendant  as  Brady  material  and  the  Court  con- 
cludes that  it  should  be  turned  over  by  the  Government 
on  January  8th.  As  to  other  documents  requested  by  the 
defendant,  the  Government  has  represented  that  they 
have  been  or  will  be  turned  over  to  the  extent  that  they 
exist  and  are  in  the  possession  of  the  Government.  In- 
cluded among  these  are  documents  relating  to  Murdock 
Head  and  the  Airlie  Foundation.  It  will  be  unnecessary, 
however,  for  the  Government  to  turn  over  all  Head  and 
Airlie  documents  collected  in  connection  with  an  on- 
going grand  jury  investigation  in  the  Eastern  District  of 
Virginia.  Also  included  are  witness  interview  state- 
ments made  to  a  Congressional  committee's  staff  which 
the  Government  will  provide  as  necessary  under  the 
Jencks  Act,  and  memorializations  of  financial  transac- 
tions between  the  witness  Elko  and  others.  The  Court 
will  deny  defendant's  request  for  the  names  and  ad- 
dresses of  people  present  at  the  times  payments  were 
allegedly  made,  the  Court  concluding  that  the  Govern- 
ment is  not  required  to  disclose  such  information  in  a 
noncapital  case.  With  respect  to  defendant's  request  for 
identification  of  Government  informers  on  Mr.  Flood's 
staff,  the  Government  has  represented,  and  the  Court  is 
satisfied,  that  none  exist.  In  any  remaining  respects 
defendant's  discovery  requests  are  denied. 

Additionally,  with  respect  to  the  Government's 
motion  to  quash  subpoenas  served,  as  heretofore  indi- 
cated, on  the  following— Messrs.  Dowd,  Lieberman, 
Flannery,  and  Cognetti — the  defense  withdrew  its  re- 
quest to  interview  in  open  Court  Messrs.  Lieberman, 
Flannery  and  Cognetti.  Mr.  Dowd  was  called  as  a  wit- 
ness and  testified  to  the  extent  that  his  testimony  was 
germane  to  this  proceeding.  Accordingly,  the  Govern- 
ment's motion  to  quash  is  moot. 

IV.  Defense  Motion  to  Dismiss  the  Indictment 

The  defense  has  filed  a  motion  to  dismiss  the  entire 
indictment  for  reasons  relating  to  the  Speech  or  Debate 
Clause  of  the  United  States  Constitution.  For  reasons 
previously  set  forth  by  the  Court  with  respect  to  the 
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motion  for  further  discovery,  the  motion  to  dismiss  the 
indictment  will  be  denied  based  on  the  same  authorities 
therein  cited,  namely,  Calandra,  Johnson  and  Brewster 
supra. 

V.  Alibi 

Next,  the  defense  moves  that  the  defendant  not  be 
required  to  state  his  alibi  for  the  reason  that  the  Gov- 
ernment has  not,  with  sufficient  particularity,  set  forth 
in  the  indictment  the  time,  date,  and  place  of  the  of- 
fenses alleged.  The  Court  sustains  the  position  of  the 
defense  in  this  respect. 

VI.  Other  Contentions 

The  final  point  raised  by  defense  motion  is  to  grant 
immunity  to  Murdock  Head,  who,  the  indictment  al- 
leges, made  certain  payments  to  the  defendant  on 
behalf  of  Airlie  Foundation.  The  defense  states  that  Dr. 
Head  will  testify  for  the  defense  only  if  he  is  granted 
immunity  by  the  Government.  In  view  of  the  fact  that 
the  Government  has  represented  that  Dr.  Head  is  pres- 
ently the  subject  of  an  extensive  Grand  Jury  inquiry  in 
the  Eastern  District  of  Virginia,  the  Court  concludes 
that  it  would  be  improper  for  the  Court  to  make  this 
demand  on  the  Government  at  this  time. 

Defendant  also  has  moved  to  dismiss  the  District  of 
Columbia  indictment  on  several  additional  grounds, 
none  of  which  in  the  Court's  judgment  have  merit  and, 
therefore,  this  motion  will  be  denied. 

In  addition  to  the  lengthy  list  of  contentions  present- 
ed by  defendant  and  already  dealt  with  by  the  Court, 
there  are  a  few  remaining  matters  which  may  now  be 
resolved.  First,  defendant  argues  that  the  Government's 
granting  of  immunity  to  various  witnesses  exceeds  that 
which  is  allowable  under  the  statute  and  the  policies  of 
the  United  States  Attorney's  Office.  The  Court  notes 
that  the  decision  to  grant  immunity  and  to  whom  is  a 
decision  entirely  within  the  informed  discretion  of  the 
prosecutor.  The  Court  concludes  that  there  is  no  reason 
to  invade  the  province  entrusted  to  the  prosecutor  in 
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this  case  and  therefore  will  deny  defendant's  motion 
based  on  allegedly  excessive  grants  of  immunity. 

Second,  defendant  challenges  the  practice  of  the 
United  States  Attorney's  Office  with  respect  to  the  sub- 
poena of  defendant's  telephone  toll  records.  Defendant 
claims  that  it  is  an  abuse  of  authority  by  the  Office  of 
the  United  States  Attorney  to  transmit  requests  to  the 
telephone  company  to  keep  the  subpoenas  secret.  It  ap- 
pears to  the  Court  at  this  juncture  that  the  toll  records 
will  in  any  event  not  be  used  at  trial,  and  that  therefore 
there  is  no  need  to  act  with  respect  to  the  records,  since 
the  only  appropriate  sanction  that  could  be  implied 
would  be  to  foreclose  the  use  of  such  evidence  at  trial. 

Finally,  defendant  asked  to  have  the  Government  pro- 
duce Deryl  Fleming,  a  chief  Government  witness,  for 
questioning  by  defense  counsel.  The  Court  directed  Mr. 
Fleming  to  appear  at  the  hearing  held  January  2,  1979, 
and  Mr.  Fleming  stated  in  open  Court  that  he  did  not 
wish  to  talk  to  defense  counsel  in  this  case  and  that  he 
had  not  been  instructed  to  avoid  defense  counsel  by 
counsel  for  the  Government.  The  matter  has  thus  been 
disposed  of  and  defendant's  motion  will  accordingly  be 
denied  as  moot. 


Judge. 
Date:  January  4,  1979. 
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BRODERICK,  J. 

Defendant  has  moved  for  the  suppression  of  evidence 
which  he  contends  is  protected  by  his  Constitutional 
Speech  of  Debate  privilege.  The  specific  evidence  at 
issue  is: 

I.  Testimony  given  by  defendant  and  others  before  the 
United  States  House  of  Representatives  Committee  on 
Standards  of  Official  Conduct  (Ethics  Committee).  Since 
the  government  has  advised  the  Court  of  its  intention  to 
use  only  the  defnedant's  own  testimony  in  cross-exami- 
nation should  he  testify  in  his  own  defense,  the  Court 
will  consider  only  defendant's  testimony  in  this  Memo- 
randum. 

II.  The  expected  testimony  of  Stephen  B.  Elko,  Repre- 
sentative Daniel  J.  Flood's  former  legislative  aide,  con- 
cerning what  defendant  deems  to  be  a  "member  to 
member  contact". 

Art  I,  §  6,  CI.  1  of  the  Constitution  provides  that  "for 
any  Speech  or  Debate  in  either  Housee,  they  [Members 
of  Congress]  shall  not  be  questioned  in  any  other 
Place."  The  Speech  or  Debate  Clause  had  been  con- 
strued "broadly  to  effectuate  its  purpose."  United  States 
v.  Johnson,  383  U.S.  169,  180,  86  S.  Ct.  749,  755  (1966). 
With  respect  to  the  purpose  of  the  Speech  or  Debate 
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privilege,  the  Supreme  Court  said  in  United  States  v. 
Brewster,  408  U.S.  501,  508,  92  S.Ct.  2531,  2535  (1972): 

Our  speech  or  debate  privilege  was  designed  to  pre- 
serve legislative  independence  ....  Our  task, 
therefore,  is  to  apply  the  Clause  in  such  a  way  as  to 
insure  the  independence  of  the  legislature  without 
altering  the  historic  balance  of  the  three  co-equal 
branches  of  government. 

The  Speech  or  Debate  privilege  protects  only  the  leg- 
islative acts  of  congressmen: 

Johnson  thus  stands  as  a  unanimous  holding  that 
a  Member  of  Congress  may  be  prosecuted  under  a 
criminal  statute  provided  that  the  Government's 
case  does  not  rely  on  legislative  acts  or  the  motiva- 
tion for  legislative  acts.  A  legislative  act  has  con- 
sistently been  defined  as  an  act  generally  done  in 
Congress  in  relation  to  the  business  before  it.  In 
sum,  the  Speech  or  Debate  Clause  prohibits  inquiry 
only  into  those  things  generally  said  or  done  in  the 
House  or  the  Senate  in  the  performance  of  official 
duties  and  into  the  motivation  for  those  acts. 

Brewster,  supra,  408  U.S.  at  513,  92  S.Ct.  at  2531.  Legis- 
lative acts  include  only  those  acts  "generally  done  in 
the  process  of  enacting  legislation' '  or  those  acts  which 
are  clearly  a  part  of  the  "due  functioning  of  the  legisla- 
tive process."  Id.  408  U.S.  at  513-17,  92  S.Ct.  at  2538-39. 
Thus,  in  deciding  the  motions  to  suppress  the  evidence 
presented  to  this  Court  or  its  consideration,  the  Court 
must  determine  whether  the  evidence  sought  to  be  sup- 
pressed are  legislative  acts  within  the  above  definition. 

I.  Defendant's  Testimony  Before  the  Ethics 
Committee 

We  will  first  consider  defendant's  testimony  before 
the  Ethics  Committee.1  This  testimony  was  presented  at 


1  Since  the  government  intends  to  use  this  evidence  only  to  cross- 
examine  defendant  in  the  event  he  takes  the  stand,  a  decision  on 
its  admissibility  may  be  premature.  We  are,  however,  deciding  the 
matter  prior  to  trial  since  the  government  may  have  a  right  to 
appeal  under  18  U.S.C.  §  3731. 
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a  closed  hearing,  where  defendant  was  questioned  con- 
cerning the  receipt  of  compensation  in  connection  with 
a  federal  grant  to  Hahnemann  Hospital.  This  testimony 
of  defendant  relates  directly  to  the  subject  matter  of  the 
indictment;  in  fact,  the  Ethics  Committee  questioned 
Mr.  Eilberg  concerning  his  knowledge  of  18  U.S.C.  §  203. 
In  general,  the  activities  of  Congressional  committees 
are  protected  under  the  Speech  or  Debate  Clause. 
Gravel  v.  United  States,  408  U.S.  606,  92  S.  Ct.  2614 
(1974);  Doe  v.  McMillan,  412  U.S.  306,  93  S.Ct.  2018 
(1973).  The  government  argues  that  only  the  members 
of  the  Ethics  Committee,  not  Mr.  Eilberg,  are  protected, 
since  only  they  were  acting  in  a  legislative  capacity. 
This  is  too  narrow  a  view  of  the  Speech  or  Debate 
privilege  as  interpreted  by  the  Supreme  Court  in 
Gravel,  supra,  408  U.S.  at  624,  92  S.  Ct.  at  2626: 

*  *  *  a  member's  conduct  at  legislative  committee 
hearings  although  subject  to  judicial  review  in  var- 
ious circumstances,2  as  is  legislation  itself,  may  not 
be   the   basis   for   a   civil    or   criminal  judgement 
against  a  member  because  that  conduct  is  within 
the  "sphere  of  legitimate  legislative  activity",  (foot- 
note added). 
It  might  be  argued  that,  since  the  testimony  of  the 
defendant  before  the  Ethics  Committee  related  to  18 
U.S.C.  §  203,  such  testimony  is  beyond  the  scope  of  legis- 
lative activity  and  is  not  protected  by  the  Speech  or 
Debate  Clause.  The  Committee,  however,  was  engaged 
in-  the  very  function  the  Speech  or  Debate  Clause  pro- 
tects— the  right  of  Congress  to  preserve  its  indepen- 
dence by  disciplining  its  own  members.  This  right  to 
discipline  is  one  of  the  matters  "which  the  Constitution 
places  within  the  jurisdiction  of  either  House."  Gravel, 
supra,  408  U.S.  at  626,  92  S.Ct.  at  2627.  Therefore,  we 
find  that  defendant's  testimony  before  the  Ethics  Com- 
mittee is  protected  by  the  Speech  or  Debate  Clause. 
Finally,  the  argument  that  the  defendant's  testimony 
before  the  Ethics  Committee  should  be  available  to  the 


2  Judicial  review  here  refers  to  review  of  whether  the  particular 
activity  is  within  the  scope  of  the  Committee's  authority.  Tenney  v. 
Brandhove,  341  U.S.  367,  71  S.Ct.  783  (1951). 
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government  for  impeachment  purposes  on  cross-exami- 
nation, even  though  the  Speech  or  Debate  Clause  would 
prohibit  its  use  as  substantive  evidence,  appears  to  have 
been  answered  by  our  Third  Circuit  in  its  decision  con- 
cerning proceedings  before  the  grand  jury  in  this  case. 
In  re  Grand  Jury  Investigation,  ClA "  Intervenor),  587 
F.2d  589  (3d  Cir.  1978).  The  Court  held  that  the  Speech 
or  Debate  privilege  prohibits  any  use  of  protected  mate- 
rial, since  the  privilege  "is  at  its  core  a  use  privilege." 
Id.  at  596.  As  Judge  Gibbons  stated: 

Unlike  a  violation  of  the  Fourth  Amendment  which 
the  Calandra  Court  held  to  be  a  past  abuse  and 
thus  the  lawful  basis  for  subsequent  grand  jury 
questioning,  it  is  the  very  act  of  questioning  that 
triggers  the  protections  of  the  Speech  or  Debate 
Clause. 

Id.  at  598. 

Accordingly,  the  motion  to  suppress  shall  be  GRANT- 
ED as  to  the  defendant's  testimony  before  the  Ethics 
Committee. 

II.  Expected  Testimony  of  Stephen  B.  Elko 

The  other  evidentiary  matter  which  the  defendant 
seeks  to  suppress  is  the  expected  testimony  of  Stephen 
B.  Elko,  former  aide  to  Congressman  Daniel  J.  Flood, 
concerning  the  roles  allegedly  played  by  the  defendant 
and  Congressman  Flood  in  connection  with  the  $14.5 
million  grant  to  Hahnemann  from  CSA.  The  govern- 
ment expects  that  Mr.  Elko's  testimony  will  be  in  line 
with  that  portion  of  his  grant  jury  testimony  and  two 
related  memoranda  that  have  been  submitted  to  this 
Court  by  the  government  for  in  camera  inspection.  The 
substance  of  this  testimony  concerns  activities  of  Mr. 
Elko,  Lawrence  Corson,  Esq.,  one  of  the  defendant's  law 
partners,  Congressman  Flood,  and  the  defendant  in  con- 
nection with  the  release  of  the  grant  from  CSA  to  Hah- 
nemann. 

At  the  time  in  question,  Stephen  Elko  was  an  aide  to 
Congressman  Flood.  The  activities  of  a  congressman's 
aide  are  protected  by  the  Speech  or  Debate  privilege  if 
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they  are  acts  which,  if  done  by  the  congressman  him- 
self, would  be  so  protected.  Gravel  supra.  Defendant 
claims  that  the  activities  about  which  it  is  expected  Mr. 
Elko  will  testify  are  protected  by  the  Speech  or  Debate 
Clause,  on  the  ground  that  they  concern  a  "member  to 
member  communication"  in  connection  with  Congress- 
man Flood's  role  as  Chairman  of  the  Labor-HEW  Ap- 
propriations Committee.  We  do  not  agree.  We  find  that 
the  exected  testimony  of  Mr.  Elko  is  not  protected  by 
the  Speech  or  Debate  Clause.  This  testimony  does  not 
pertain  to  legislative  activity.  It  does  concern  actions 
with  executive  branch  of  government  for  the  purpose  of 
effectuating  the  release  of  grant  funds  from  CSA  to 
Hahnemann.  It  is  the  type  of  legislator-to-executive  con- 
tact which  the  Supreme  Court  has  found  not  to  be 
protected  by  the  Speech  or  Debate  Clause.  Brewster, 
supra.  As  the  Court  there  stated: 

It  is  well  known,  of  course,  that  Members  of  the 
Congress  engage  in  many  activities  other  than  the 
purely  legislative  activities  protected  by  the  Speech 
or  Debate  Clause.  These  include  a  wide  range  of 
legitimate  "errands' '  performed  for  constituents, 
the  making  of  appointments  with  Government 
agencies,  assistance  in  securing  Government  con- 
tracts *  *  *. 

Id.  408  U.S.  at  513,  92  S.Ct.  at  5311  Again,  in  Gravel 
supra,  the  Court  stated: 

That  Senators  generally  perform  certain  acts  in 
their  official  capacity  as  Senators  does  not  necessar- 
ily make  all  such  acts  legislative  in  nature.  Mem- 
bers of  Congress  are  constantly  in  touch  with  the 
Executive  Branch  of  the  Government  and  with  the 
administrative  agencies — they  may  cajole,  and 
exhort  with  respect  to  the  administration  of  a  feder- 
al statute — but  such  conduct,  though  generally 
done,  is  not  protected  legislative  activity. 

Id.,  408  U.S.  at  626,  92  S.Ct.  at  2627. 

Therefore,  the  motion  to  suppress  Stephen  B.  Elko's 
expected  testimony  shall  be  DENIED. 

An  appropriate  Order  will  be  entered  in  accordance 
with  this  Memorandum. 
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United  States  of  America 
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order 

AND  NOW,  this  15th  day  of  February,  1979,  the 
Court,  having  considered  defendant's  motion  to  suppress 
evidence,  and  the  government's  opposition  thereto,  and 
having  heard  argument  thereon,  hereby  ORDERS,  for 
the  reasons  set  forth  in  this  Court's  Memorandum  dated 
February  15th,  1979,  that  said  motion  is  GRANTED 
with  respect  to  defendant's  testimony  before  the  Ethics 
Committee,  and  DENIED  with  respect  to  the  expected 
testimony  of  Stephen  B.  Elko. 

Raymond  J.  Broderick. 
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